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Abstract

A critical aspect of the American labor market has largely eluded 
scholarly attention: the phenomenon of millions of American workers 
holding multiple jobs.  This Article represents a novel examination of 
this phenomenon termed “decentralized work” and elucidates the legal 
challenges it presents by juxtaposing it with the Fair Labor Standards 
Act. It demonstrates how workers engaged in decentralized work fall 
outside the Act’s protections, depriving them of overtime pay despite 
working long hours, and argues that this exclusion creates a significant 
and overlooked structural pay gap. Yet, it argues, this is not inevitable.  
This Article explores three legal avenues to contend with the overrid-
ing of overtime, articulates the normative foundations of each approach, 
unearths each approach’s underlying conceptualization of decentral-
ized work, and proposes an innovative regulatory framework centered 
on pro-rata remuneration for overtime.  More broadly, it contends that 
addressing the issue requires a fundamental rethinking of the necessity 
for overtime and of the meanings attributed to working overtime.

Thus, the Article makes three contributions: First, it illuminates the 
phenomenon of decentralized work, providing a conceptual framework 
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and empirical data and illustrating its impact on millions of workers.  It 
identifies and explicates the formation of a new pay disparity and under-
scores its gendered dimensions.  Second, it explicates the incongruity 
between the contemporary labor market and existing legal frameworks, 
illuminates how this incongruity creates a political economy of precarity 
and exploitation, and demonstrates how decentralized work challenges 
fundamental structures of working time regulation.  Third, it offers a 
novel pathway for addressing decentralized work, while exposing the 
underlying paradoxes of overtime regulation.
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Introduction

THIS Article illuminates and contends with the legal ramifications of 
a phenomenon affecting millions of American workers today: decen-

tralized work.  Volumes of legal scholarship have discussed the changes, 
disruptions, and challenges facing the current labor market, with the rise of 
the gig economy,1 an automated workforce,2 and increased flexibilization.3  
Additionally,  numerous articles have considered ways that the law must 
address ensuing challenges.4  However, there is one feature of the current 

1.  E.g., Deepa Das Acevedo, Beyond the Algorithm: Qualitative Insights for Gig 
Work Regulation (2020); Brishen Rogers, Employment Rights in the Platform Economy: 
Getting Back to Basics, 10 Harv. L. & Pol’y Rev. 479 (2016); Orly Lobel, The Law of 
the Platform, 101 Minn. L. Rev. 87 (2016); Orly Lobel, We Are All Gig Workers Now: 
Online Platforms, Freelancers & the Battles over Employment Status & Rights During the 
Covid-19 Pandemic, 57 San Diego L. Rev. 919 (2020); Valerio De Stefano, The Rise of 
the “Just-in-Time Workforce”: On-Demand Work, Crowdwork, and Labor Protection in the 
“Gig-Economy”, 37 Compar. Lab. L. & Pol’y J. 471, 471 (2016); Veena B. Dubal, Wage 
Slave or Entrepreneur?: Contesting the Dualism of Legal Worker Identities, 105 Calif. L. Rev. 
65 (2017); Naomi Cahn, June Carbone & Nancy Levit, Discrimination by Design?, 51 
Ariz. St. L.J. 1 (2019); Arianne Renan Barzilay, Discrimination Without Discriminating? 
Learned Gender Inequality in the Labor Market and Gig Economy, 28 Cornell J.L. & Pub. 
Pol’y 545 (2019); Charlotte Garden, Disrupting Work Law: Arbitration in the Gig Econ-
omy, 2017 U. Chi. Legal F. 205; Jeremias Prassl & Martin Risak, Uber, Taskrabbit, and 
Co.: Platforms as Employers? Rethinking the Legal Analysis of Crowdwork, 37 Compar. Lab. 
L. & Pol’y J. 619 (2016); Jeremias Adams-Prassl, Humans as a Service: The Promise and 
Perils of Work in the Gig Economy (2018).

2.  E.g., Cynthia Estlund, What Should We Do After Work? Automation and Employ-
ment Law, 128 Yale L.J. 254 (2018); Cynthia Estlund, Automation Anxiety: Why and 
How to Save Work (2021); Cynthia Estlund, Losing Leverage: Employee Replaceability 
and Labor Market Power, 90 U. Chi. L. Rev. 437 (2022) [hereinafter Estlund, Losing 
Leverage]; Cynthia Estlund, Technology, Employee Replacement, and the Future of Work, 
79 N.Y.U. Ann. Surv. Am. L. 201 (2023); Pauline T. Kim, Data-Driven Discrimination at 
Work, 58 Wm. & Mary L. Rev. 857 (2017); Matthew T. Bodie, Miriam A. Cherry, Mar-
cia L. McCormick & Jintong Tang, The Law and Policy of People Analytics, 88 U. Colo. 
L. Rev. 961 (2017); Jeremias Adams-Prassl, What If Your Boss Was an Algorithm? 
Economic Incentives, Legal Challenges, and the Rise of Artificial Intelligence at Work, 41 
Compar. Lab. L. & Pol’y J. 123 (2019); Antonio Aloisi & Valerio De Stefano, Your Boss 
Is an Algorithm: Artificial Intelligence, Platform Work and Labour (2022); Stepha-
nie Bornstein, Antidiscriminatory Algorithms, 70 Ala. L. Rev. 519 (2018); Jeffrey M. 
Hirsch, Future Work, 2020 U. Ill. L. Rev. 889. 

3.  E.g., Legislative Momentum on Work-Life Balance, 136 Harv. L. Rev. 1604, 1612 
(2023); Michelle A. Travis, What a Difference a Day Makes, or Does It? Work/Family Bal-
ance and the Four-Day Work Week, 42 Conn. L. Rev. 1223 (2010); Katherine V.W. Stone, 
Flexibilization, Globalization, and Privatization: Three Challenges to Labour Rights in Our 
Time, 44 Osgoode Hall L.J. 77 (2006); Tammy Katsabian, It’s the End of Working Time 
as We Know It: New Challenges to the Concept of Working Time in the Digital Reality, 65 
McGill L.J. 379 (2020) [hereinafter Katsabian, End of Working Time]; Tammy Katsa-
bian, The Work-Life Virus: Working from Home and Its Implications for the Gender Gap 
and Questions of Intersectionality, 75 Okla. L. Rev. 757 (2023) [hereinafter Katsabian, 
Work-Life Virus]; Miriam A. Cherry, Working for (Virtually) Minimum Wage: Applying 
the Fair Labor Standards Act in Cyberspace, 60 Ala. L. Rev. 1077 (2009); Judy Fudge, 
Working-Time Regimes, Flexibility, and Work-Life Balance: Gender Equality and Families, in 
Demystifying the Family/Work Conflict: Challenges and Possibilities 170 (Catherine 
Krull & Justyna Sempruch eds., 2011).

4.  See, e.g., Veena Dubal, On Algorithmic Wage Discrimination, 123 Colum. L. 
Rev. 1929 (2023); Cynthia Estlund, Three Big Ideas for a Future of Less Work and a 
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labor market largely missing and under-analyzed in legal scholarship: mil-
lions of American workers are working multiple jobs simultaneously.  These 
workers often must patch together work at multiple establishments to 
make ends meet.  Over the course of one week, or even one day, they often 
engage in two or more jobs.  As a result, they often work long hours, but 
they increasingly do so not at the singular workplace but rather by adding 
on and patching together work at multiple venues, physically and virtually.  
This Article terms this widespread form of work “decentralized work.”  

Indeed, the phenomenon of decentralized work has recently been 
making headline news.  On one end of the spectrum, major media out-
lets have raised concerns about the prevalence of remote work among 
professionals, which surged following COVID-19 and has enabled these 
professionals to take on multiple, often overlapping jobs and con-
ceal them from both employers.5  At the other end of the spectrum, 
encompassing professionals as well as non-professional workers, lies a 

Three-Dimensional Alternative, 82 L. & Contemp. Probs., no. 3, 2019, at 1; Keith 
Cunningham-Parmeter, From Amazon to Uber: Defining Employment in the Modern Econ-
omy, 96 B.U. L. Rev. 1673 (2016); Benjamin Means & Joseph A. Seiner, Navigating 
the Uber Economy, 49 U.C. Davis L. Rev. 1511, 1511 (2016); Brishen Rogers, The Social 
Costs of Uber, 82 U. Chi. L. Rev. Dialogue 85 (2015); Miriam A. Cherry, Beyond Misclas-
sification: The Digital Transformation of Work, 37 Compar. Lab. L. & Pol’y J. 577, 581–82 
(2016); Valerio De Stefano, “Negotiating the Algorithm”: Automation, Artificial Intelli-
gence and Labour Protection, 41 Compar. Lab. L. & Pol’y J. 15 (2019); Darcy du Toit, 
Sandra Fredman & Mark Graham, Towards Legal Regulation of Platform Work: Theory 
and Practice, 41 Indus. L.J. 1493 (2020); see also Benjamin Sachs, Uber: Employee Status 
and “Flexibility”, onlabor (Sept. 25, 2015), https://onlabor.org/uber-employee-sta-
tus-and-flexibility/ [https://perma.cc/G3HR-RV6M]; Noah Zatz, Is Uber Wagging 
the Dog with Its Moonlighting Drivers?, onlabor (Feb. 1, 2016), https://onlabor.org/
is-uber-wagging-the-dog-with-its-moonlighting-drivers/ [https://perma.cc/65M2-
5YVX]; Guy Davidov, Guest Post: The Status of Uber Drivers – Part 1: Some Preliminary 
Questions, onlabor (May 17, 2016), https://onlabor.org/guest-post-the-status-of-
uber-drivers-part-1-some-preliminary-questions/ [https://perma.cc/E6TJ-NA8Z].

5.  Such professionals seem to hold jobs that overlap with one another in 
term of time.  Karla L. Miller, Some Remote Workers Are Doing Two Jobs at Once. They 
Say it’s Fair., Wash. Post (Oct. 6, 2022), https://www.washingtonpost.com/busi-
ness/2022/10/06/remote-work-two-jobs/ [https://perma.cc/CDV2-QEEJ]; Jack 
Kelly, The Remote Trend of Working Two Jobs at the Same Time Without Both Companies 
Knowing, Forbes (Aug. 15, 2021, 6:41 PM), https://www.forbes.com/sites/jack-
kelly/2021/08/15/the-remote-trend-of-working-two-jobs-at-the-same-time-without-
both-companies-knowing/?sh=71c9b84f17f3 [https://perma.cc/4FXA-Y75F].  An 
online culture has emerged wherein remote workers share tips on how to juggle 
multiple remote employments.  Multiple Remote Jobs, Overemployed, https://overem-
ployed.com/multiple-remote-jobs/ [https://perma.cc/5AXQ-FYW6] (last visited 
May 24, 2025); Elizabeth Perry, Learn How to Manage Two Jobs at Once, BetterUp 
(Jan. 13, 2023), https://www.betterup.com/blog/how-to-manage-two-jobs-at-once 
[https://perma.cc/3BHX-YRCT]; Fadeke Adegbuyi, The Unlikely Cure for Burnout? A 
Second Job, Wired (Sept. 27, 2022, 9:00 AM), https://www.wired.com/story/overem-
ployment-work/ [https://perma.cc/2PHG-W99Z]; #overemployed, TikTok, https://
www.tiktok.com/tag/overemployed [https://perma.cc/6HC5-BDCH] (last vis-
ited May 24, 2025).  While the media suggests these are cause for concern among 
employers, it seems most of the problems associated could be dealt with through 
non-compete clauses and evaluating worker’s actual work.  This Article is not con-
cerned with work that overlaps, although such exists.  It is concerned with workers 
who patch work together, and in terms of time, one job adds to hours worked at 
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different and more complicated picture regarding multiple jobs.6  This 
picture concerns workers who must take on several jobs, in-person or 
virtually, to contend with rising living costs.7  Importantly—timewise—
these jobs are added on to one another rather than overlapped with each 
other. Records from the U.S. Census Bureau, the Federal Reserve, and 
the U.S. Bureau of Labor Statistics show that, by conservative estimations, 
8 million workers in the U.S. have multiple full or part-time jobs.8  In 
particular, evidence shows that women workers tend to patch together 
part-time employment at several establishments9 and engage in decen-
tralized work in significantly higher numbers to cover debt and keep 
their families afloat.10  However, working at several establishments, often 
for long hours, is invisible in both law and legal scholarship.  Embedded 
in this invisibility is the law’s incongruity in dealing with this form of 
work and its ramifications, which have not been addressed thus far. 

The Article aims to shed light on this phenomenon, discuss its 
invisibility, and explain its dire ramifications; namely, that workers who 
patch together work at several establishments forgo the benefits to 
which they should be entitled. Focusing on working time under the Fair 
Labor Standards Act (FLSA), the Article elucidates how, despite working 
increasingly long hours, workers engaged in decentralized work are left 
outside the realm of FLSA.11  This is because, at present, FLSA operates 
under a Fordist work model of one place of employment.  As a result, 

another job.  Questions concerning overlapping jobs, rather than patch work, are 
to be dealt with separately. 

6.  Daisy Schofield, ‘It’s the Biggest Open Secret Out There’: The Double Lives of 
White-Collar Workers with Two Jobs, The Guardian (Nov. 16, 2021, 5:00 PM), https://
www.theguardian.com/lifeandstyle/2021/nov/16/its-the-biggest-open-secret-out-
there-the-double-lives-of-white-collar-workers-with-two-jobs  [https://perma.cc/
Q5QG-2Y2J].

7.  See, e.g., Bridget Read, Working Two Jobs, and Barely Surviving: The Abject 
Inhumanity of America’s Minimum Wage, as Told by One Home Health Aide, The Cut 
(Feb. 24, 2021), https://www.thecut.com/2021/02/fight-for-15-minimum-wage-
debate-personal.html [https://perma.cc/7PHZ-HCTG]; Michael Sainato, ‘I’m 
Selling My Blood’: Millions in US Can’t Make Ends Meet with Two Jobs, The Guardian 
(Nov. 5, 2022, 5:00 PM), https://www.theguardian.com/us-news/2022/nov/05/
multiple-jobs-census-data-inflation-us [https://perma.cc/C4KW-JX5W]; 4.3 Million 
Women Work Multiple Jobs to Make Ends Meet, Nat’l Women’s L. Ctr. (Dec. 2, 2016), 
https://nwlc.org/4-3-million-women-work-multiple-jobs-to-make-ends-meet/ 
[https://perma.cc/DU8G-9LSB].

8.  See infra Part I.
9.  See infra Part I.
10.  See infra Part I.
11.  Fair Labor Standards Act of 1938, 29 U.S.C. §§ 201–219.  Indeed, the 

ramifications of the phenomenon of decentralized work are broader than FLSA 
alone, affecting other employment benefits that are premised on working time.  For 
example, the Family and Medical Leave Act (FMLA) requires at least 1,250 hours 
of work in the last year to qualify under the Act (roughly twenty-four hours a week 
on average).  29 U.S.C. § 2611(2)(A).  This is a problem for part-time workers in 
general, see, e.g., Maxine Eichner, Families, Human Dignity, and State Support for Care-
taking: Why the United States’ Failure to Ameliorate the Work-Family Conflict Is a Dereliction 
of the Government’s Basic Responsibilities, 88 N.C. L. Rev. 1593 (2010), but is worse for 
someone cobbling together multiple jobs and who also has family responsibilities.  
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employees are not entitled to overtime pay if their work is conducted 
for several unrelated employers.12  The Article argues that leaving these 
workers bereft of overtime pay essentially overrides overtime compensa-
tion, entrenches precarity, and creates an overlooked overtime pay gap 
between workers engaging in decentralized work and those working for 
one employer.  This overriding overtime pay gap, it further suggests, may 
carry significant gendered effects.  

The Article initiates a discussion on the ways to contend with these 
challenges.  It argues for a paradigmatic shift in the way we think about the 
regulation of working time: from an employer-centered perspective to an 
employee-focused one.  It argues that such a shift in focus allows for novel 
ways to take decentralized work into consideration when regulating work-
ing time.  It theorizes a range of regulatory approaches to contend with 
the phenomenon, from a laissez-faire approach to overriding overtime 
to an abolitionist approach, formulating their underlying conceptualiza-
tions of decentralized work, their promises, and their discontents. 

The Article suggests that an innovative regulatory approach could 
alleviate some of the dire effects currently in place. It proposes a novel 
regulatory scheme through a modification of the joint employment 
doctrine, pro-rata entitlements, and portable benefits, which can be 
employed to address the ramifications of overriding overtime.  Namely, it 
argues that an aggregation of work hours among different employers and 
remuneration of overtime pay on a pro-rata basis could address the con-
sequences of overriding overtime.  Finally, it considers two paradoxes of 
overtime compensation and the underlying issues that must be grappled 
with, suggesting that to contend with the phenomenon’s ramifications 
fully and comprehensively, we need to override the need for overtime. 

Thus, the Article offers three contributions: First, it illuminates 
the phenomenon of decentralized work, terms and conceptualizes it, 
explains its background, provides data, and illustrates how it affects mil-
lions of workers, especially women and low-wage workers.  It identifies 
and explains how a new pay gap is formed, terming it the “overriding 
overtime pay gap,” and points to its gendered effects.  Second, it illus-
trates the incongruity between the current labor market and the law and 
explicates how decentralized work challenges the basic structures of the 
regulation of working time.  Third, it sparks a discussion of possible ways 
to approach the phenomenon, and their underpinnings, and provides 
a novel pathway for addressing decentralized work, considering both its 
potential and discontent.

The Article consists of three parts.  Part I introduces decentralized 
work in the context in which it has currently developed, providing data 
on the phenomenon and its effect.  It conceptualizes decentralized work 
and explains the relationship between this form of labor and part-time 

Conceivably, a person could have two or more jobs and not qualify for FMLA leave 
from any employer. 

12.  See infra Part II. 
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work, gig work, and digital labor.  Part II juxtaposes the labor market 
reality with current employment law, primarily FLSA, and points to the 
gap in addressing the phenomenon and its ramifications.  Considering 
the relevance of FLSA’s goals to the modern world of work demonstrates 
how millions of workers today are overlooked by the very laws that are 
meant to protect them.  Part III offers a pathway to contend with these 
difficulties and analyzes the conceptual, normative, and pragmatic prom-
ises and challenges it poses.  It concludes by suggesting to rethink the way 
we treat working time. 

Working multiple jobs simultaneously has already been the focus 
of political attention.13  Yet, people working two or more jobs to make 
ends meet are not only an important demographic for politicians, but 
they should be of concern, more broadly, to scholars and policymakers 
interested in the regulation of the labor market.  Thus, the Article raises 
questions and dilemmas for the millions affected by decentralized work, 
legal scholars and practitioners, judges, legislators, government officials, 
policymakers, and political activists.

I. I ntroducing Decentralized Work

A.  What is Decentralized Work?

In the past few years, with the onset of technological changes, the 
prevalence of working remotely, and a largely neoliberal economy, 
nine-to-five jobs have been replaced by around-the-clock work for many 
occupations, work hours have become fluid, and boundaries between 
work and time-off have all but dissolved.14  Importantly, a challenge to 
working time law—thus far neglected—has proliferated:   the singular 
place of employment is now increasingly accompanied by what I term 
decentralized work, in which employees work for multiple employers.

I define decentralized work as a way of working that is split, sliv-
ered, dispersed, and fragmented in terms of time and space and that 
includes working for multiple employers, organizations, or platforms—
simultaneously in the same day, week or month—and doing so, timewise, 
as an add-on.  Consider the following three hypothetical examples for 
illustration.  First, consider Jessie, an art therapist who works part-time 
at a mental health hospital every weekday from 7am to 2pm. At 2:30pm, 
she begins working part-time at an early childcare facility until 6pm, and 
then, after putting her own kids to bed, she often works from home, 
where she answers questions for an online mental health forum operated 

13.  See, e.g., Harris: Nobody Should Have to Work More than One Job, NBC News 
(June 27, 2019), https://www.nbcnews.com/video/harris-nobody-should-have-
to-work-more-than-one-job-62833733677 [https://perma.cc/8XMQ-9RJH]; Trip 
Gabriel, Democrats See a Blueprint in Fetterman’s Victory in Pennsylvania, N.Y. Times 
(Nov. 14, 2022), https://www.nytimes.com/2022/11/13/us/politics/fetterman- 
pennsylvania-voters-democrats.html [https://perma.cc/NWV2-ZG4C].

14.  See, e.g., Émilie Genin, Proposal for a Theoretical Framework for the Analysis of 
Time Porosity, 32 Int’l J. Compar. Lab. L. & Indus. Rel. 280 (2016).
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by a pharmaceutical company.  Each of these positions is part-time and 
does not deviate from state and federal hour laws, but considered cumu-
latively, she works overtime.  Second, consider Juan, who works as a 
concierge on a part-time basis with flexible hours at one hotel chain, and 
at the front desk of another hotel chain several times a week.  During 
his time at home, he works as a translator for a translation platform that 
offers online translation services.  On some days, Juan works a total of 
fourteen hours, on other days, he does not work at all.  Third, consider 
Kim, a recent college graduate who works for a branding company.  She 
also works as a part-time administrative assistant at a law firm.  She works 
thirty-five hours per week for the company and varying numbers of hours 
for the law firm.  For the purposes of this Article, assume that Jessie, Juan, 
and Kim are considered covered non-exempt “employees” of each of the 
employers noted above.15  Assume also that there are no deviations from 
federal or state hour laws regarding any one of the positions they hold, 
and they do not qualify for overtime at each one.  However, an overall 
examination of their cumulative working hours reveals that they exceed 
statutory standards of regular working time. 

As the following sections show, Jessie’s, Juan’s, and Kim’s situations 
are not unique.  In fact, decentralized work is a phenomenon that has 
proliferated because of a culmination of far-reaching processes: techno-
logical changes and a neoliberal political economy, most broadly, and 
more specifically, the upsurge in part-time work and the growth of the 
service sector and the gig economy.  The next section highlights these 
deep currents, which provide the backdrop for the proliferation of 
decentralized work.

B.  Background

The phenomenon of people working multiple jobs is not an unprece-
dented invention of the current era.  Its historical origins can be traced to 
the early twentieth century, specifically to marginalized women working 
from home, doing piecework for factories in the then-mushrooming textile 
industry, until such industrial homework was deemed illegal.16  Likewise, 
part-time work, which has historically been associated with women and 
characterized by low wages and job insecurity, is not new either.17 

15.  For FLSA’s definition of a covered non-exempt employee, see infra Part II. 
Some scholars argue that, as a normative matter, employment benefits should also 
be allocated to non-employees such as independent contractors. See, e.g., du Toit, 
Fredman & Graham, supra note 4. For analytical clarity, however, this Article leaves 
this wide-reaching normative debate about allocating employment benefits univer-
sally outside the realm of the Article and will focus on employees, or those who, by 
correct classification, should be regarded as employees.  

16.  Veena B. Dubal, The Time Politics of Home-Based Digital Piecework, Ctr. for 
Ethics J., 2020, at 50, 50. See generally Eileen Boris, Home to Work: Motherhood and 
the Politics of Industrial Homework in the United States (1994).

17.  Katherine V.W. Stone, From Widgets to Digits: Employment Regulation for 
the Changing Workplace 69–86 (2004);  Judy Fudge & Rosemary Owens, Precarious 
Work, Women, and the New Economy: The Challenge to Legal Norms, in Precarious Work, 
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However, part-time, digital labor, precarious work, and multiple 
jobs have nonetheless proliferated in the past few years, exacerbated by 
technological changes, a neoliberal political economy, the onset of just-
in-time scheduling, and the gig economy.18  Indeed, the prevalence of 
such part-time, ad hoc work arrangements is grounded in a convergence 
of factors, including the emergence of information and communication 
technologies (ICT), globalization and fissuring, deregulation in the labor 
market, increased flexibilization, and the growth in the service sectors.  
These factors have generated a prevalence of part-time, slivered jobs for 
workers of all genders and across a range of professions and employment 
sectors.19 

First, ICT has significantly eroded the industrial era space and 
time configuration for work in the factory,20 transgressing formerly 
held boundaries of both time and space allotted for work.21  Today, it 
is possible to work remotely—outside of a physical workplace—in many 

Women, and the New Economy: The Challenge to Legal Norms 3, 8, 12–13 (Judy Fudge 
& Rosemary Owens eds., 2006)  (noting that this work is  primarily performed  by 
women); Alice Kessler-Harris, Out to Work: A History of Wage-Earning Women in the 
United States 30, 36 (2003); Arianne Renan Barzilay, Women at Work: Towards an Inclu-
sive Narrative of the Rise of the Regulatory State, 31 Harv. J.L. & Gender 169 (2008) [here-
inafter  Renan  Barzilay,  Women at Work];  Arianne Renan  Barzilay,  Labor Regulation 
as Family Regulation: Decent Work and Decent Families,  33  Berkeley J. Emp. & Lab. L. 
119 (2012)  [hereinafter  Renan  Barzilay,  Decent Work and Decent Families];  Arianne 
Renan Barzilay, Back to the Future: Introducing Constructive Feminism for the Twenty-First 
Century—A New Paradigm for the Family and Medical Leave Act, 6 Harv. L. & Pol’y Rev. 
407 (2012)  [hereinafter  Renan Barzilay, Back to the Future]; Arianne Renan Barzi-
lay, Parenting Title VII: Rethinking the History of the Sex Discrimination Prohibition, 28 Yale 
J.L. & Feminism 55 (2016) [hereinafter Renan Barzilay, Parenting Title VII]. 

18.  See Orly Lobel, The Gig Economy & the Future of Employment and Labor Law, 
51 U.S.F. L. Rev. 51 (2017); Charlotte Alexander, Anna Haley-Lock & Nantiya Ruan, 
Stabilizing Low-Wage Work, 50 Harv. C.R.-C.L. L. Rev. 1 (2015); Judy Fudge, Fed. Lab. 
Standards Rev., Control Over Working Time and Work-Life Balance: A Detailed Anal-
ysis of the Canada Labour Code, Part III (2006); Fudge & Owens, supra note 17; Eric 
Tucker, Towards a Political Economy of Platform-Mediated Work, 101 Stud. Pol. Econ. 
185 (2020); Virginia Mantouvalou, Structural Injustice and Workers’ Rights (2023). 
See generally Rethinking Workplace Regulation: Beyond the Standard Contract of 
Employment (Katherine V.W. Stone & Harry Arthurs eds., 2013) (changes in tech-
nology and the global economy have eroded the standard employment contract). 
For the prevalence of multiple jobs, see infra Section I.C. For a perspective on how 
connections may be drawn between past working arrangements and new ones, see 
Matthew W. Finkin, Beclouded Work, Beclouded Workers in Historical Perspective, 37 Com-
par. Lab. L. & Pol’y J. 603 (2016).

19.  Stone, supra note 3; Brishen Rogers, Data and Democracy at Work: Advanced 
Information Technologies, Labor Law, and the New Working Class (2023); David Weil, 
The Fissured Workplace: Why Work Became So Bad for So Many and What Can Be 
Done to Improve It (2014) (explaining fissuring in global supply chains); Arianne 
Renan Barzilay & Anat Ben-David, Platform Inequality: Gender in the Gig-Economy, 47 
Seton Hall L. Rev. 393 (2017) (exemplifying the range of professions in gig work). 

20.  Edward P. Thompson, Time, Work Discipline, and Industrial Capitalism, Past 
& Present, Dec. 1967, at 56.

21.  Hugh Collins, Privacy and the Right to (Dis)Connect, Compar. Lab. L. & Pol’y J. 
(forthcoming 2025); Arianne Renan Barzilay, Reflecting on Privacy’s Perceived Omnip-
otence and Lost Role of Equality in Regulating Working Time, Compar. Lab. L. & Pol’y J. 
(forthcoming 2025).
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occupations.22  Once the exception for caretakers who needed accom-
modations, virtual, remote, or telework has become common in recent 
years, with the advent of ICT and the COVID-19 pandemic.23  Although 
gender and class disparities exist in the ability to conduct work remotely,24  
many workers can now perform aspects of their tasks at any place and at 
any time.25  While ICT significantly increased flexibility, it also generated 
an enmeshment of work with non-work, often inducing long working 
hours.26  

Second, globalization and the largely neoliberal political economy 
have encouraged processes of privatization, outsourcing, fissuring, and 
growth in part-time work.27  Significantly, part-time employment is becom-
ing more common throughout many parts of the world,28 and studies 
have shown that part-time work is often characterized by low wages and 
lack of employment security.29  In the U.S., job growth in recent decades 
has been mainly in the service sector, where part-time work is especially 
widespread.30  Currently, roughly 30 million Americans work part-
time, and at present, nearly six in ten part-time workers are women.31  

22.  Jon Messenger, Oscar Vargas Llave, Lutz Gschwind, Simon Boehmer, Greet 
Vermeylen & Mathijn Wilkens, Eurofound & Int’l Lab. Office, Working Anytime, Any-
where: The Effects on the World of Work (2017) [hereinafter Working Anytime, Any-
where].

23.  Cherry, supra note 3; Miriam A. Cherry, A Taxonomy of Virtual Work, 45 Ga. 
L. Rev. 951 (2011); Katsabian, End of Working Time, supra note 3; Katsabian, Work-Life 
Virus, supra note 3; Orly Lobel, Remote Law: The Great Resignation, Great Gigification, 
Portable Benefits, and the Overdue Reshuffling of Work Policy, 63 Santa Clara L. Rev. 1 
(2023).

24.  Lobel, supra note 23.
25.  Working Anytime, Anywhere, supra note 22; Emily Rose, The New Politics of 

Time, 34 Int’l J. Compar. Lab. L. & Indus. Rels. 373 (2018); Emanuele Dagnino, ‘Work-
ing Anytime, Anywhere’ and Working Time Provisions. Insights from the Italian Regulation 
of Smart Working and the Right to Disconnect, E-J. Int’l & Compar. Lab. Stud., Sept.–Oct. 
2020, at 1. 

26.  Tina Weber & Dragoș Adăscăliței, Eurofound, Right to Disconnect: Imple-
mentation and Impact at Company Level (2023).

27.  Weil, supra note 19; Stone, supra note 3, at 77; Introduction: Developments in 
the Law: Labor and Employment, 136 Harv. L. Rev. 1585, 1590, 1593–94 (2023); Legis-
lative Momentum on Work-Life Balance, supra note 3.

28.  Weil, supra note 19; Stone, supra note 3, at 77; Aloisi & de Stefano, supra 
note 2.

29.  Stone, supra note 17; Fudge & Owens, supra note 17, at 3, 8, 12–13 (noting 
that this work is performed largely by women).

30.  Rogers, supra note 19. 
31.  Jack Kelly, Why More Americans May Be Embracing Part-Time Work, Forbes 

(Mar. 8, 2023, 8:51 AM), https://www.forbes.com/sites/jackkelly/2023/03/07/
why-are-more-americans-pivoting-to-part-time-work/?sh=31ba2b434265  [https://
perma.cc/H3LR-G7ZQ]; Abigail Tierney, Monthly Number of Part-Time Employees in 
the United States from October 2022 to October 2024, Statista (Nov. 12, 2024), https://
www.statista.com/statistics/192342/unadjusted-monthly-number-of-part-time- 
employees-in-the-us/ [https://perma.cc/SD2B-J6Z9]; Percent of Employed Women and 
Men Working Part-Time and Full-Time/Year-Round by State, 2013, Status of Women in 
the S tates,  https://statusofwomendata.org/explore-the-data/employment-and- 
earnings/additional-state-data/part-time-and-full-time-workers/  [https://perma.
cc/J74J-7RBH] (last visited July 18, 2025); The Part-Time Worker Bill of Rights Act: 
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Moreover, many groups of workers, particularly African Americans and 
those lacking college credentials, do not attain full employment.32  Schol-
ars note that replacing full-time employees with part-time workers—even 
if the latter are employed within the same company—may degrade labor 
standards, undermine protections, and weaken employees’ labor market 
power, given lower labor standards for nonstandard employment.33

Third, these processes have contributed to destabilizing the indus-
trial work model, in which, inter alia, an employee would work full-time 
at one workplace and for one employer for decades.34  Indeed, this 
Fordist work model of permanent, static, long-term, stable work for 
one employer at a singular workplace has notably changed, even in the 
context of the so-called standard employer-employee relationship.35  
Increasingly, non-standard work arrangements are becoming the new 
standard.36  What was previously considered “unconventional” as a form 
of work has now become conventional, with part-time jobs, carried out 
either physically or virtually, prevalent.37 

Finally, intensified by technological ease,38 employers, firms, and 
individuals in need of workers can now, relatively easily, divide the labor 
they need among large numbers of workers through online platforms, 
creating splintered jobs for each.  Through this division of labor, each 
worker carries out a slivered micro-task.39  In turn, workers, compelled 

Promoting Fair Treatment for Part-Time Work, Nat’l Women’s L. Ctr. (Sept. 14, 2023), 
https://nwlc.org/resource/the-part-time-worker-bill-of-rights-act-promoting-fair-
treatment-for-part-time-work/ [https://perma.cc/Y4PZ-28VV].

32.  Lawrence Mishel, The Persistent Absence of Full Employment: A Critical Flaw in 
the Legal “Freedom of Contract” Framework, 3 J.L. & Pol. Econ. 72, 79 (2022).

33.  For further discussion on how the vulnerability of part-time workers leads 
to labor violations, see David Cooper & Teresa Kroeger, Econ. Pol’y Inst., Employers 
Steal Billions from Workers’ Paychecks Each Year 24 (2017); Adewale Maye, Ctr. L. & 
Soc. Pol’y, Why We Need the Part-Time Worker Bill of Rights (2021); Estlund, Losing 
Leverage, supra note 2.

34.  Weil, supra note 19; Rebecca E. Zietlow, The New Peonage: Liberty and Precar-
ity for Workers in the Gig Economy, 55 Wake Forest L. Rev. 1087 (2020); see also Michelle 
A. Travis, A Post-Pandemic Antidiscrimination Approach to Workplace Flexibility, 64 Wash. 
U. J.L. & Pol’y 203, 204 (2021) (noting how work itself was conceptualized as con-
ducted in “a centralized workspace”).

35.  Introduction: Developments in the Law: Labor and Employment, supra note 27; 
Legislative Momentum on Work-Life Balance, supra note 3.

36.  See Rethinking Workplace Regulation: Beyond the Standard Contract of 
Employment, supra note 18, at 1–20; Lobel, supra note 18; Introduction: Developments in 
the Law: Labor and Employment, supra note 27.

37.  Lawrence F. Katz & Alan B. Krueger, The Rise and Nature of Alternative Work 
Arrangements in the United States, 1995–2015, 72 ILR Rev. 382 (2019).

38.  Megan Carboni, A New Class of Worker for the Sharing Economy, 22 Rich. J.L. & 
Tech. 11 (2016); Tamara Kneese, Alex Rosenblat & Danah Boyd, Understanding Fair 
Labor Practices in a Networked Age (Data & Soc’y Rsch. Inst., Working Paper, 2014), 
http://www.datasociety.net/pubs/fow/FairLabor.pdf  [https://perma.cc/MYB3-
LEH9].

39.  Mary L. Gray, Op-Ed: Your Job is About to Get ‘Taskified’, L.A. Times (Jan. 8, 
2016, 5:54 PM), https://www.latimes.com/opinion/op-ed/la-oe-0110-digital-turk-
work-20160110-story.html [https://perma.cc/YH8X-FVWG]; see also Prassl, supra 
note 1, at 11–18; Janine Berg, Income Security in the On-Demand Economy: Findings and 
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to seek additional employment to make ends meet, often need to divide 
their time and work potential across several employers and platforms.40 

Indeed, over the past decade, most new jobs in the U.S. have appeared 
outside the scope of traditional employment.41  These “non-standard” jobs 
now encompass a broad and ever-broadening range of sectors, tasks, and 
services,42 from cooking and cleaning to driving and running errands to 
professional tasks such as computer programming, design, administrative 
support, and accounting.43  Many Americans have already been working 
as ad hoc interior designers, construction workers, drivers, chefs, engi-
neers, lawyers, and healthcare workers; the gig economy alone constitutes 
an increasing share of the American economy, encompassing up to a third 
of American workers (57 million people).44  Moreover, according to one 

Policy Lessons from a Survey of Crowdworkers, 37 Compar. Lab. L. & Pol’y J. 543 (2016); 
Renan Barzilay & Ben-David, supra note 19, at 396; Aaron Smith, Gig Work, Online 
Selling and Home Sharing, Pew Rsch. Ctr. (Nov. 17, 2016), https://www.pewresearch.
org/internet/2016/11/17/gig-work-online-selling-and-home-sharing/  [https://
perma.cc/DYD9-Y3QR]; Alex Rosenblat, What Motivates Gig Economy Workers, 
Harv. Bus. Rev. (Nov. 17, 2016), https://hbr.org/2016/11/what-motivates-gig- 
economy-workers [https://perma.cc/2KB3-MAFF].

40.  See infra Section I.C. 
41.  Louis Hyman, It’s Not Technology That’s Disrupting Our Jobs, N.Y. Times (Aug. 18,  

2018), https://www.nytimes.com/2018/08/18/opinion/technology/technology- 
gig-economy.html [https://perma.cc/V7NA-VH7A]; see also Aloisi & de Stefano, 
supra note 2, at 129–48.

42.  Prassl, supra note 1, at 10–18; see also Aloisi & de Stefano, supra note 2, at 
129–48.

43.  See Prassl & Risak, supra note 1, at 622.
44.  Renan Barzilay & Ben-David, supra note 19; Acevedo, supra note 1; see also 

Monica Anderson, Colleen McClain, Michelle Faverio & Risa Gelles-Watnick, The 
State of Gig Work in 2021, Pew Rsch. Ctr. (Dec. 8, 2021), http://www.pewresearch.
org/internet/2021/12/08/the-state-of-gig-work-in-2021  [https://perma.cc/ 
8MMC-2AGE]; Smith, supra note 39. Estimations on the scope of such work vary 
because it includes both employment and gig work, and, additionally, there are 
various estimations on the scope of gig work itself.  See Katy Steinmetz, Exclusive: 
See How Big the Gig Economy Really Is, Time (Jan. 6, 2016, 1:07 PM), https://time.
com/4169532/sharing-economy-poll/ [https://perma.cc/5LDK-RKQ7].  But other 
estimates found that only four percent of the adult population had ever participated 
in the online platform economy.  Diana Farrell & Fiona Greig, JPMorgan Chase & 
Co. Inst., Paychecks, Paydays, and the Online Platform Economy: Big Data on Income 
Volatility 8–9, 21 (2016); Amar Hamoudi, Fiona Greig & Diana Farrell, The Online 
Platform Economy: What is the Growth Trajectory?, JPMorgan Chase & Co. (Feb. 2016), 
https://www.jpmorganchase.com/institute/all-topics/careers-and-skills/insight-
online-platform-econ-growth-trajectory  [https://perma.cc/5MDP-SYVR].  Other 
research suggests that, with regard to workers on online platforms, they comprise a 
small but rapidly growing share of the economy. See Katz & Krueger, supra note 37;  
see also Joanna Penn & John Wihbey, Uber, Airbnb and Consequences of the Sharing Economy: 
Research Roundup, The Journalist’s Res. (June 3, 2016), http://journalistsresource.
org/studies/economics/business/airbnb-lyft-uber-bike-share-sharing-economy- 
research-roundup [https://perma.cc/K56X-A8XH]; Cunningham-Parmeter, supra 
note 4, at 1676 (citing Intuit 2020 Report: Twenty Trends that Will Shape the Next 
Decade (2010), https://http-download.intuit.com/http.intuit/CMO/intuit/futu-
reofsmallbusiness/intuit_2020_report.pdf  [https://perma.cc/B75P-KBCU]); 
Patrick Gillespie, The Rapidly Growing Gig Economy Is Still Super Small, CNN Bus. 
(May 6, 2016, 9:43 AM), https://money.cnn.com/2016/05/06/news/economy/gig- 
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study, almost half of women workers are working in this growing econo-
my.45  With the emergence of the gig economy and digital work through 
platforms, part-time, ad-hoc work has become amplified across a range 
of employment sectors.46  Research has found that for many workers, 
and especially for caretakers, the motivation for laboring in the gig econ-
omy rests on their caregiving responsibilities—online gig work enables 
them to work flexible, short-term schedules from home while providing 
care for family members, either ill parents or small children.47  Flexible 
work is often seen as desirable, especially to those with significant fam-
ily care responsibilities.48  However, significant perils nonetheless exist, 
as practices of on-call, on-demand work are creating numerous risks.49  
Specifically for caregivers, arranging, scheduling, and providing childcare 
when one is an on-call worker makes juggling work and family very dif-
ficult to sustain,50 and work that requires unpredictable schedules may 
place particular burdens on primary caretakers.51  Indeed, some have 

economy-princeton-krueger-tiny/index.html [https://perma.cc/ZLZ6-JL9S];  James 
Manyika, Susan Lund, Jacques Bughin, Kelsey Robinson, Jan Mischke & Deepa Maha-
jan, McKinsey Glob. Inst., Independent Work: Choice, Necessity, and the Gig Economy 
(2016),  https://www.mckinsey.com/featured-insights/employment-and-growth/
independent-work-choice-necessity-and-the-gig-economy [https://perma.cc/B7Q9-
6HGU] (citing Katz & Krueger, supra note 37); Chartered Inst. Personnel & Dev., 
To Gig or Not to Gig? Stories from the Modern Economy 4 (2017); Brhmie Balaram, 
Josie Warden & Fabian Wallace-Stephens, Good Gigs: A Fairer Future for the UK’s Gig 
Economy 13 (2017); Prassl, supra note 1, at 16; see also Willem Pieter de Groen, Zach-
ary Kilhoffer, Karolien Lenaerts & Irene Mandl, Eurofound, Employment and Working 
Conditions of Selected Types of Platform Work (2018); see, e.g., Molly Cohen & Arun 
Sundararajan, Self-Regulation and Innovation in the Peer-to-Peer Sharing Economy, 82 U. 
Chi. L. Rev. Dialogue 116, 116 (2015); Otto Kässi & Vili Lehdonvirta, Online Labour 
Index: Measuring the Online Gig Economy for Policy and Research, 137 Tech. Forecasting 
& Soc. Change 241 (2018).

45.  Women Participation in Gig Economy (YOY), 2023 Report, gig4u Works 
(Oct. 10, 2023), https://gig4u.co/gig-reads/blog/women-participation-in-gig-econ-
omy-yoy-gig4u-2023 [https://perma.cc/8KC6-RNCM].

46.  Lobel, supra note 18; Prassl & Risak, supra note 1, at 622; Prassl, supra note 1.
47.  Berg, supra note 39, at 7–8; see also Org. for Econ. Coop. and Dev., Going 

Digital: The Future of Work for Women (2017).
48.  Renan Barzilay, Parenting Title VII, supra note 17; see Natasha Singer, 

In the Sharing Economy, Workers Find both Freedom and Uncertainty, N.Y. Times (Aug. 
16,  2014),  https://www.nytimes.com/2014/08/17/technology/in-the-sharing- 
economy-workers-find-both-freedom-and-uncertainty.html  [https://perma.
cc/34AA-WNQU]; Johnathan V. Hall & Alan B. Krueger, An Analysis of the Labor 
Market for Uber’s Driver-Partners in the United States (Nat’l Bureau Econ. Rsch., Working 
Paper No. 22843, 2016), https://www.nber.org/papers/w22843 [https://perma.
cc/7WQN-UBYH]; Blaire Mattson, This International Women’s Day, Women Take the 
Wheel, Uber: Newsroom (Mar. 8, 2016), https://www.uber.com/newsroom/driv-
en-women/ [https://perma.cc/66YC-5R5W]; Introduction: Developments in the Law: 
Labor and Employment, supra note 27.

49.  Renan Barzilay & Ben-David, supra note 19, at 401–03.
50.  See Michelle A. Travis, Equality in the Virtual Workplace, 24 Berkeley J. Emp. & 

Lab. L. 283 (2003).
51.  Kim, supra note 2, at 871; see also Samuel R. Bagenstos, The Structural Turn 

and the Limits of Antidiscrimination Law, 94 C alif. L. R ev. 1, 11 (2006); Tristin K. 
Green, Discrimination in Workplace Dynamics: Toward a Structural Account of Disparate 
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noticed that the increasing fragmentation of labor and the rise of the 
gig economy can “trap [marginalized workers] in low paid and low status 
jobs.”52  Notwithstanding the foregoing, the volume, ease, and scope of 
precarious labor have a dramatic influence on the labor market.53  More-
over,  while the messaging and practices used in the standard labor market 
have been in many respects influential on workers in the gig economy,54 
it is now becoming clear that the opposite is also true: that the traditional 
labor market is becoming increasingly “gigified.”55 

As a result, some professional and non-professional workers depend 
on income from several different establishments, even beyond their 
full or part-time jobs.56  Following neoliberal processes of deregula-
tion, meager state support for welfare, and growing wealth gaps, these 
workers are on a constant quest for sufficient or additional means of 
livelihood.57  While some may enjoy diversifying their work, working mul-
tiple jobs simultaneously can be a grueling and exhausting experience.  
It can entail long hours, working at night after a day job, or working on 
weekdays and weekends, leaving very little time for personal life, rest, or 
leisure.  This can lead to burnout, physical and mental exhaustion, and 
ill health, as well as put a strain on personal relationships.  Notwithstand-
ing the advantages of flexible and varied work for workers, it may often 
provide insufficient income, which can lead workers into an endless cycle 
of constantly seeking even more gigified work.

C.  Data on Decentralized Work

Many workers now work several jobs physically or virtually in the 
same week or day.58  This has so far gone largely unexamined by legal 
scholars, although records compiled by the federal government—the 
U.S. Census Bureau, the Federal Reserve, and the U.S. Bureau of Labor 
Statistics—as well as by additional economic research centers, show that, 
by conservative estimations, 8 million workers in the U.S. have multiple 

Treatment Theory, 38 Harv. C.R.-C.L. L. Rev. 91, 104 (2003); Susan Sturm, Second 
Generation Employment Discrimination: A Structural Approach, 101 Colum. L. Rev. 458, 
468–74 (2001).

52.  Meghan Campbell, Sandra Fredman, Judy Fudge & Shauna Olney, A Better 
Future for Women at Work, 1 U. Oxford Hum. Rts. Hub J. 1, 1–2 (2018).

53.  Hamoudi, Greig & Farrell, supra note 44; see also James Manyika, Technology, 
Jobs, and the Future of Work, McKinsey & Co. (May 24, 2017), https://www.mckinsey.
com/featured-insights/employment-and-growth/technology-jobs-and-the-future-
of-work [https://perma.cc/JQZ5-P2N5].

54.  Renan Barzilay, supra note 1.
55.  Lobel, supra note 23.
56.  Smith, supra note 39; Juliet B. Schor, Does the Sharing Economy Increase 

Inequality Within the Eighty Percent?: Findings from a Qualitative Study of Platform Provid-
ers, 10 Cambridge J. Regions, Econ. & Soc’y 263 (2017); see also Berg, supra note 39; 
Int’l Lab. Org., Non-Standard Employment Around the World: Understanding Chal-
lenges, Shaping Prospects 16 (2016).

57.  Int’l Lab. Org., Women at Work: Trends 2016 (2016).
58.  Jon Messenger, Int’l Lab. Org., Working Time and the Future of Work 23 

(2018).
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full or part-time employment.59  The number of persons working multi-
ple jobs is likely even higher since this data refers to “employees” only 
and excludes other workers, such as often-misclassified gig workers.  
Moreover, data shows that women, in particular, tend to patch together 
part-time or full-time employment at several unrelated establishments 
and that this phenomenon is growing.60 

Data is accumulating on the breadth and characteristics of decen-
tralized work. According to a report conducted by the Federal Reserve, 
15% of employed persons in the United States hold multiple jobs.61  The 
primary reason for having multiple jobs is economic, and the significance 
of money earned through such practices is greater for those without a 
college education, although the fraction of multiple jobholders with a 
college education has been increasing in recent years.62 

According to the Bureau of Labor Statistics, 8 million workers, 
roughly 5%–6% of the labor market, are working multiple jobs, and this 
estimation has remained relatively consistent in recent years.63  A study 
examining the share of multiple job holders in the American labor mar-
ket generated from the U.S. Census Bureau is especially instructive, as its 
findings are based on administrative data from the Bureau’s longitudi-
nal employer-household dynamics data rather than surveys.64  It reveals a 
high percentage of multiple job holders—noting that 7.8% of employed 
workers in the U.S. hold more than one job and that this percentage has 
increased during the past two decades.65  Yet, even this higher estimation 
does not encompass the phenomenon as a whole, and the number of 

59.  Labor Force Statistics from the Current Population Survey, U.S. Bureau Lab. 
Stat. (Jan. 29, 2025) [hereinafter Labor Force Statistics], https://www.bls.gov/cps/
cpsaat36.htm [https://perma.cc/28XY-WRSL]; see also Keith A. Bailey & James R. 
Spletzer, A New Measure of Multiple Jobholding in the U.S. Economy, Lab. Econ., Aug. 
2021, at 1 [hereinafter Bailey & Spletzer, Multiple Jobholding]; Keith A. Bailey & James 
R. Spletzer, A New Way to Measure How Many Americans Work More than One Job, U.S. 
Census Bureau (Feb. 3, 2021) [hereinafter Bailey & Spletzer, A New Way to Measure], 
https://www.census.gov/library/stories/2021/02/new-way-to-measure-how-many-
americans-work-more-than-one-job.html [https://perma.cc/L55D-U524]; Bd. of 
Governors of the Fed. Rsrv. Sys., Report on the Economic Well-Being of U.S. House-
holds in 2016 (2017) [hereinafter Report on the Economic Well-Being of U.S. House-
holds in 2016].

60.  Bailey & Spletzer, Multiple Jobholding, supra note 59; Bailey & Spletzer, A New 
Way to Measure, supra note 59.

61.  Report on the Economic Well-Being of U.S. Households in 2016, supra note 
59, at 18. 

62.  Id. at 19 figs. 7 & 8; see also Serdar Birinci & Carlos Garriga, Overemployed 
Workers? Trends on Multiple Jobholders, Fed. Rsrv. Bank of St. Louis (Nov. 6, 2023), 
https://www.stlouisfed.org/on-the-economy/2023/nov/overemployed-work-
ers-trends-multiple-jobholders [https://perma.cc/XV3B-PBV7]. The International 
Labor Organization echoes these reasonings. See Berg, supra note 39 (indicating 
that multiple jobs are conducted out of economic need). 

63.  Labor Force Statistics, supra note 59.
64.  Bailey & Spletzer, A New Way to Measure, supra note 59; Bailey & Spletzer, 

Multiple Jobholding, supra note 59.
65.  Bailey & Spletzer, A New Way to Measure, supra note 59; Bailey & Spletzer, 

Multiple Jobholding, supra note 59.
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workers engaged in decentralized work is likely even higher, if considering 
workers who work multiple jobs but are not deemed employees.  Accord-
ing to the Roosevelt Institute, gig workers, who are often misclassified, 
commonly hold multiple jobs and rely on multiple sources of income, 
with one-third of gig workers holding more than one job in the gig econ-
omy itself and others supplementing their full-time jobs with jobs in the 
gig economy.66  A Pew Research Center study adds to these findings, indi-
cating that most gig workers who work on apps hold multiple jobs.67 

The study generated from the U.S. Census Bureau shows that decen-
tralized work occurs at all earning levels, with multiple jobholders earning 
more than a quarter of their total earnings from their second (or more) 
job(s) in both higher and lower earning brackets.  The report demon-
strates that individuals who work multiple jobs tend to earn less from 
all their jobs combined relative to their peers who hold one full-time 
employment, that individuals in the lowest percentiles of the earning 
distribution are most likely to hold multiple jobs, and that individuals 
primarily work multiple jobs of economic necessity.68  The International 
Labor Organization has also noted that working multiple jobs is often 
conducted out of economic need.69 While multiple job holding may also 
allow for the development of new skills and foster future mobility,70 a 
Pew Research Center study corroborated that for some remote work-
ers, working two jobs meant they were struggling to make ends meet.71  
One online survey on the differences between men and women working 
multiple jobs indicated that the most significant impetus for men was 
increasing spending money, but for women it was paying off debt.72 

The U.S. Bureau of Labor Statistics has reported a gendered discrep-
ancy among multiple job holders, with women engaged in decentralized 
work at higher rates than men.73  In 2024, the gap was consistent in all 
age categories and most expansive in the groups aged 16–19 in which 
2.9% of men held multiple jobs, in comparison to 5% of women, and 

66.  Nell Abernathy & Rebecca Smith, Roosevelt Inst. & Nat’l Emp. L. Project, 
Work Benefits: Ensuring Economic Security in the 21st Century 10  (2017).

67.  Anderson, McClain, Faverio & Gelles-Watnick, supra note 44; see also Miller, 
supra note 5; Bd. of Governors of the Fed. Rsrv. Sys., Report on the Economic Well- 
Being of U.S. Households in 2018 (2019).

68.  Bailey & Spletzer, Multiple Jobholding, supra note 59, at 13–16.
69.  Messenger, supra note 58, at 23–24; Berg, supra note 39, at 9–10; see also 

Jorge Cabrita & Nils Brandsma, Eurofound, Privilege or Necessity? The Working Lives 
of People with Multiple Jobs (2020).

70.  Konstantinos Pouliakas & Wieteke Conen, Multiple Job-Holding: Career 
Pathway or Dire Straits?, IZA World of Lab. 1, 5 (Dec. 2023), https://wol.iza.org/
uploads/articles/667/pdfs/multiple-job-holding-career-pathway-or-dire-straits.
pdf?v=1 [https://perma.cc/XMA9-2PGC]. 

71.  Anderson, McClain, Faverio & Gelles-Watnick, supra note 44; see also 7 in 
10 Remote Workers Have Multiple Jobs, Resume Builder (Jan. 2, 2025), https://www.
resumebuilder.com/7-in-10-remote-workers-have-multiple-jobs/  [https://perma.
cc/8KRJ-NE6U].

72.  7 in 10 Remote Workers Have Multiple Jobs, supra note 71.
73.  Labor Force Statistics, supra note 59.
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aged 20–24, in which 4.1% of men held multiple jobs, in comparison 
to 6.8% of women.74  The Economic Policy Institute has also found that 
younger women are predominantly engaged in decentralized work.75  
However, another survey has shown that the average age of workers with 
multiple jobs is forty-two.76  The study generated from the U.S. Census 
Bureau found a distinct and broader gender gap, noting that “9.1% of 
women and 6.6% of men were working more than one job” when the 
study was conducted in 2018.77  This study further found that persons 
working multiple jobs are clustered in several (gendered) industries and 
that their employment is often in healthcare,  accommodations and food 
services, retail, and administrative services.78

Additionally, there is growing evidence that decentralized work 
involves working extensive hours when these hours are looked at cumu-
latively and holistically.  Recently, commentators at the Federal Reserve 
Bank of St. Louis noted that working multiple jobs entails overall long 
hours: an average of 35 in the primary job and another 13.5 hours in the 
secondary job.79  Another study found that multiple job holders work an 
average of  up to 12 weekly hours more than single job holders.80   An 
online survey of 1,250 remote workers further found that seven out of 
ten remote workers reported they have another full-time or part-time 
job.  Over a third of these workers work full-time and part-time jobs total-
ing more than the standard forty-hour workweek.  Among those with two 
full-time jobs, 31% noted they work over forty hours a week to maintain 
both jobs, with 31% of these workers working between fifty and seventy 
hours per week.81 

To conclude, these studies show that decentralized work is preva-
lent in the current economy.  They also show that women hold multiple 
jobs at higher rates than men and that multiple jobs often result in long 
hours, cumulatively considered.  Yet these hours are utterly invisible in 
law and legal scholarship, with persons engaged in decentralized work 
often bereft of labor protections, as the next Part demonstrates.

74.  Id. 
75.  Valerie Wilson, Women Are More Likely to Work Multiple Jobs than Men, Econ. 

Pol’y Inst. (July 9, 2015), https://www.epi.org/publication/women-are-more-likely-
to-work-multiple-jobs-than-men/ [https://perma.cc/VAQ3-M2PY]. 

76.  Birinci & Garriga, supra note 62.
77.  Bailey & Spletzer, A New Way to Measure, supra note 59; Bailey & Spletzer, 

Multiple Jobholding, supra note 59.  Findings were similar in Australia.  See Multiple 
Job-Holders: The Number and Prevalence of People Working More than One Job, Their Demo-
graphic and Employment Characteristics and Working Arrangements, Austl. Bureau of Stat. 
(June 6, 2025), https://www.abs.gov.au/statistics/labour/jobs/multiple-job-hold-
ers/latest-release [https://perma.cc/J6AR-FDS2].

78.  Bailey & Spletzer, Multiple Jobholding, supra note 59, at 14, 32.
79.  Birinci & Garriga, supra note 62; see also Akima Hamandia-Güldenberg, 

Multiple Job-Holding, Int’l Lab. Org. (Aug. 2004), https://labordoc.ilo.org/dis-
covery/delivery/41ILO_INST:41ILO_V2/1276879940002676  [https://perma.
cc/2MTY-QFKT].

80.  Pouliakas & Conen, supra note 70, at 3–4.  
81.  7 in 10 Remote Workers Have Multiple Jobs, supra note 71.
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II. T he Incongruity Between the Law and the Labor Market

The threshold determination of employment status is often a gate-
way to a host of workplace rights and protections.  Indeed, much has 
already been written about the way in which, at present, new forms of 
work, especially in the gig economy, are misclassified as relationships that 
are contractual rather than employment relationships, excluding work-
ers from the rights and protections to which employees are entitled while 
independent contractors are not.82   While scholars have already argued 
that the broad statutory language of  FLSA, the cornerstone of work-
time regulation, implies an expansive definition of employee that would 
include workers otherwise considered independent contractors,83 they  
have not considered, even if this is to be the case,  how FLSA interacts 
with decentralized work.  This Part examines the way in which working 
time regulation came about, its goals, how it operates, who it covers, and 
the way in which it neglects decentralized work. 

A.  Regulating Working Time: The Fair Labor Standards Act

The United States-based system of work is mainly regulated by con-
tracts and heavily defers to the managerial prerogative.84  Yet, limitations 
on working time nonetheless exist, primarily because of early-twentieth- 
century social and labor movement activism leading up to the New Deal 
and the enactment of FLSA.85  FLSA, a monumental piece of labor leg-
islation in U.S. history and a cornerstone of workers’ rights, aimed to 
establish fair working conditions for employees engaged in interstate 
commerce.86  The federal law instituted a minimum wage, overtime pay 
eligibility, and mandatory recordkeeping, affecting full-time and part-
time workers in both the public and private sectors.87

82.  Cunningham-Parmeter, supra note 4; Means & Seiner, supra note 4; see also 
Sachs, supra note 4; Zatz, supra note 4; Davidov, supra note 4.

83.  See, e.g., Tanya Goldman & David Weil, Who’s Responsible Here? Establishing 
Legal Responsibility in the Fissured Workplace, 42 Berkeley J. Emp. & Lab. L. 55 (2021).

84.  Gali Racabi, Abolish the Employer Prerogative, Unleash Work Law, 43 Berkeley J. 
Emp. & Lab. L. 79 (2022). 

85.  E.g., Renan Barzilay, Women at Work, supra note 17; Renan Barzilay, Decent 
Work and Decent Families, supra note 17; Frances Perkins, The Roosevelt I Knew 256–
66 (1946); Suzanne B. Mettler, Federalism, Gender, & the Fair Labor Standards Act of 
1938, 26 Polity 635, 641–42 (1994); Julie Novkov, Constituting Workers, Protecting 
Women 242–43 (2001); Landon R. Y. Storrs, Civilizing Capitalism 180 (2000).

86.  Kate Andrias, An American Approach to Social Democracy: The Forgotten Promise 
of the Fair Labor Standards Act, 128 Yale L.J. 616 (2019) [hereinafter Andrias, Forgotten 
Promise]; Kate Andrias, The New Labor Law, 126 Yale L.J. 2 (2016); see also Cynthia 
Estlund, Who Mops the Floors at the Fortune 500? Corporate Self-Regulation and the Low-
Wage Workplace, 12 Lewis & Clark L. Rev. 671, 676–78 (2008) (discussing the central 
role FLSA plays in workplace law).

87.  Fair Labor Standards Act of 1938, 29 U.S.C. §§ 201–219.  For a detailed 
history of overtime regulation, see Marc Linder, The Autocratically Flexible Work-
place: A History of Overtime Regulation in the United States (2002).
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Enacted in 1938, following decades of social and political agitation,88 
FLSA, like hour laws in other jurisdictions,89 developed during the era 
of industrialization and was premised on an industrial model of factory 
work characterized by long-term employment for a single employer.90   

Scholars note that hour laws were, at the time, a means to delineate 
boundaries between work and leisure as well as between the factory and 
the home.  These laws constituted a time and space configuration for 
work in the industrial era, enabling workers, especially those with less 
bargaining power, time for family life and personal endeavors.91

FLSA is understood by scholars to have had four major goals when 
enacted.  First, the Act promoted health and safety and allowed time 
for leisure, as long hours and extended schedules often increase risks of 
accidents and injuries and contribute to poor health, stress, fatigue, and 
illness.92  Second,  FLSA was conceived as a work-spreading mechanism.93  
During the rampant unemployment of the Great Depression, the Act cre-
ated an apparatus for governing working time and was believed to be a 
way to buffer unemployment by spreading available work among more 
workers, saving the economy while also establishing standards of labor.94  
Third, scholars note that  FLSA aimed to cultivate a more democratic and 
egalitarian political economy by creating fair working conditions and 
preventing unfair competition among businesses based on subminimum 
wages.95  Finally, regulating working time was hoped to increase gender 
equality by leveling the playing field between workers who have caregiv-
ing responsibilities and those who do not.96 

Overall, the purpose of FLSA was to protect employees, to balance 
bargaining power between them and their employers, and to facilitate 
decent employment standards.97  Specifically, it served as a means to pro-
vide workers, particularly those with limited bargaining power, with time 

88.  See Kati L. Griffith, The Fair Labor Standards Act at 80: Everything Old is New 
Again, 104 Cornell L. Rev. 557, 558–59 (2019). 

89.  E.g., Sean Cooney, Int’l Lab. Org., Working Conditions in an Integrating 
World: Regulating Time, Money and Family Life: CHINA; Fudge, supra note 18. 

90.  Fudge, supra note 3.
91.  Renan Barzilay, supra note 21; Collins, supra note 21; Fudge, supra note 18; 

Renan Barzilay, Women at Work, supra note 17; Renan Barzilay, Decent Work and Decent 
Families, supra note 17. 

92.  29 U.S.C. § 202(a); see Renan Barzilay, Women at Work, supra note 17, at 
180, 185–86 (discussing the health rationales leading to FLSA); Renan Barzilay, 
Decent Work and Decent Families, supra note 17. 

93.  Deborah C. Malamud, Engineering the Middle Classes: Class Line-Drawing in 
New Deal Hours Legislation, 96 Mich. L. Rev. 2212, 2216 n.15, 2223, 2234–35 (1998).

94.  Paul H. Douglas & Joseph Hackman, The Fair Labor Standards Act of 1938, 
53 Pol. Sci. Q. 481 (1938).

95.  See, e.g., Andrias, Forgotten Promise, supra note 86.
96.  Renan Barzilay, Back to the Future, supra note 17; Renan Barzilay, Parenting 

Title VII, supra note 17; see generally Glob. Comm’n on the Future of Work, Int’l Lab. 
Org., Work for a Brighter Future (2019).

97.  Guy Mundlak, The Third Function of Labour Law: Distributing Labour Market 
Opportunities Among Workers, in The Idea of Labour Law 315 (Guy Davidov & Brian 
Langille eds., 2011); Renan Barzilay, Decent Work and Decent Families, supra note 17.
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to engage in activities and fulfill commitments outside of work, like those 
related to personal or family life, and to provide compensation for lack of 
such personal time.98  Almost ninety years since its passage, FLSA remains 
a cornerstone of employment law in the U.S.; its goals are as relevant 
as when it was established, perhaps even more so today, based on new 
data about the ill effects of working long hours,99 and on the volumes of 
complaints submitted to the Department of Labor, the executive agency 
enforcing the FLSA, the number of which surpasses the total amount of 
employment discrimination complaints received in some states.100 

B.  Covered Employees Under FLSA’s Overtime Provision

FLSA sets a federal minimum wage (currently $7.25 an hour) that 
employers must pay to covered nonexempt employees.101  Importantly, 
the Act requires that these covered nonexempt employees be paid over-
time compensation for hours worked beyond forty hours in one workweek.  
This provision was primarily intended to incentivize employers to spread 
work among more employees rather than employ their current workers 
long hours and pay them overtime at a premium rate.102 

Indeed, FLSA requires employers to pay at least time and a half 
to covered nonexempt employees who work more than forty hours in 
a week at a given job, noting that overtime must be paid at a rate not 
less than one and one-half times employees’ regular rate of pay.103  The 
practical meaning is that for every hour worked in excess of forty hours 
per week, covered nonexempt employees receive at least 150% of their 
hourly wages.104  There is usually no legal cap on the number of hours 
one may work, and overtime is often coveted by workers, as pay is signifi-
cantly higher than their usual hourly rate.105  FLSA also allows covered 

98.  Andrias, Forgotten Promise, supra note 86; Griffith, supra note 88. 
99.  The Center for Disease Control and the Occupational Safety and Health 

Administration have documented that long hours increase risks to both mental and 
physical health. Diseases and Long Hours, U.S. Ctrs. for Disease Control & Prevention  
(Mar. 31, 2020), https://www.cdc.gov/niosh/work-hour-training-for-nurses/long-
hours/mod3/23.html [https://perma.cc/37QR-5Y3Z]; Extended/Unusual Work 
Shifts Guide, U.S. Dep’t of Lab., https://www.osha.gov/emergency-preparedness/
guides/extended-unusual-work-shifts [https://perma.cc/D65T-DM92] (last visited 
May 25, 2025). 

100.  Griffith, supra note 88, at 559; see also Sameer M. Ashar, Public Interest Law-
yers and Resistance Movements, 95 Calif. L. Rev. 1879, 1895 (2007) (discussing the 
renaissance of FLSA); Kati L. Griffith, U.S. Migrant Worker Law: The Interstices of Immi-
gration Law and Labor and Employment Law, 31 Compar. Lab. L. & Pol’y J. 125, 146 
(2009).

101.  Sarah A. Donovan, Cong. Rsch. Serv., The Fair Labor Standards Act (FLSA): 
An Overview (2023). 

102.  Id. at 2.
103.  Id. at 7.
104.  29 U.S.C. § 207(a)(1).
105.  Id.; see also Overtime Pay, U.S. Dep’t of Lab., https://www.dol.gov/agen-

cies/whd/overtime [https://perma.cc/L4P2-BLM6] (last visited May 27, 2025). 
The Act does not prescribe requirements for how work hours are scheduled. For 
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nonexempt employees to receive compensatory time off (comp time) for 
hours worked over forty in a workweek, namely time off with pay in lieu 
of overtime pay.106  Employers are required to maintain accurate records 
of working time, and these must be made available for inspection by the 
Wage and Hour Division at the Department of Labor, which administers 
and enforces the law. Employers found to be in violation of the law may 
be subject to civil penalties, including back pay, damages, and fines.107 

FLSA extends minimum wage and overtime pay to employees.108  
Covered employees include full-time and part-time workers in both the 
private and public sectors.  Under FLSA, the term “employee” is broadly 
defined to cover a wide range of workers, including those under enter-
prise coverage and individual coverage.  FLSA applies to enterprises that 
have at least two employees and engage in interstate commerce or pro-
duce goods for interstate commerce, as well as meet the threshold dollar 
volume of business updated in the Act (currently $500,000 annually).109  
Regardless of the dollar volume of business, FLSA also applies to certain 
entities like hospitals, schools, and federal, state, and local government 
agencies.110  Moreover, even if the employer does not meet the criteria 
for enterprise coverage, individual employees of these enterprises may 
still be covered if the employees are engaged in interstate commerce 
or in the production of goods for interstate commerce.111  This criteria 
can be met through broad and mundane activities such as making out-
of-state phone calls, handling interstate mail, or engaging in electronic 
communications across state lines, thus significantly widening the scope 
of covered employees.112  

Thus, FLSA covers most, albeit not all, private and public sector 
employees. People who are not covered include elected government 

example, an employer could choose how to divide forty hours, the length of shifts, 
and the number of days in which these forty working hours will be conducted. Don-
ovan, supra note 101.

106.  Donovan, supra note 101. Comp time is calculated at the rate that is at least 
time and a half the number of hours worked overtime. State and local government 
employees may accumulate up to 240 hours of comp time, while law enforcement 
emergency response personnel, fire protection workers, and employees engaged in 
seasonal work may accrue up to 480 hours of comp time. 29 U.S.C. § 207(o)(3)(A).

107.  29 U.S.C. § 216.
108.  29 U.S.C. §§ 206–207.
109.  29 U.S.C. § 203(s).
110.  29 U.S.C. § 203(s)(1)(B)–(C). 
111.  29 U.S.C. § 203(b).
112.  29 U.S.C. § 203(s)(1); see also United States v. Darby, 312 U.S. 100 (1941) 

(upholding the constitutionality of FLSA and affirming Congress’s power to regu-
late wages and working conditions in industries engaged in interstate commerce).  
The Court’s decision in Darby solidified the broad interpretation of interstate com-
merce under FLSA, recognizing Congress’s authority to regulate not only the phys-
ical movement of goods but also activities that have a substantial effect on inter-
state commerce.  Fact Sheet #14: Coverage Under the Fair Labor Standards Act (FLSA), 
U.S. Dep’t of Lab. (July 2009) [hereinafter Coverage Under the Fair Labor Standards 
Act],  https://www.dol.gov/agencies/whd/fact-sheets/14-flsa-coverage  [https://
perma.cc/5ZB8-FT2Q].
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officials, employees of legislative bodies, and specific volunteers.113  
Notably, however, certain covered employees are exempt from minimum 
wage and overtime pay requirements;114  These include casual domestic 
service workers such as babysitters,115 as well as white-collar workers such 
as executive, administrative, professional, sales, and computer employees 
who meet stated salary thresholds.116 

While FLSA is praised for offering basic protections to workers when 
other mechanisms fail, it has also been critiqued for being dated and in 
dire need of updating and rejuvenation to remain relevant to the busi-
ness realities of the twenty-first century.117  As the next section shows, 
in the past couple of years, social and political agitation have attempted 
to expand the scope of covered employees and the protection of their 
time.  Nonetheless, these attempts have left a glaring lacuna regarding 
decentralized work. 

C.  Recent Developments: Legal Changes amid the Changing Labor Market

1.  Combatting Employee Misclassification 

In January 2024, the U.S. Department of Labor modified the Wage 
and Hour Division regulations to replace the former administration’s 
analysis for determining employee or independent contractor classifica-
tion under FLSA.  The 2024 rule addresses how to determine whether a 
worker is correctly classified as an employee or independent contractor 
under the Act.118  The rule does not affect independent contractors and 

113.  29 U.S.C. § 203(e).
114.  29 U.S.C. § 213(a)(1); 29 C.F.R. § 541 (2024). 
115.  29 U.S.C. § 213(a)(15).
116.  29 U.S.C. § 213(a)(1); 29 C.F.R. § 541 (2024). For more on exempt and 

non-exempt employees, see infra Section II.C.2.
117.  E.g., Brishen Rogers, Toward Third-Party Liability for Wage Theft, 31 Berkeley 

J. Emp. & Lab. L. 1, 18–27 (2010); Mitchell H. Rubinstein, Employees, Employers, and 
Quasi-Employers: An Analysis of Employees and Employers Who Operate in the Borderland 
Between an Employer-and-Employee Relationship, 14 U. Pa. J. Bus. L. 605, 610 (2012); 
Katherine V.W. Stone, Legal Protections for Atypical Employees: Employment Law for Work-
ers Without Workplaces and Employees Without Employers, 27 Berkeley J. Emp. & Lab. L. 
251, 255–69 (2006); Cherry, supra note 3, at 1092–95.  An additional critique has 
focused on the lack of enforcement and ensuing wage theft practices.  See Naomi 
Cahn, June Carbone & Nancy Levit, Fair Shake: Women & the Fight to Build a Just 
Economy 27–28 (2024).

118.  Employee or Independent Contractor Classification Under the Fair Labor 
Standards Act, 89 Fed. Reg. 1638 (Jan. 10, 2024) (to be codified at 29 C.F.R. pts. 780, 
788, 795).  The rule was reaffirmed by federal courts in two decisions.  See Colt & Joe 
Trucking, LLC v. U.S. Dep’t of Lab., No. 24-cv-00391, 2025 WL 56658 (D.N.M. Jan. 9,  
2025).  An Appeal was filed in the Tenth Circuit on March 10, 2025.  Emmy Freed-
man, Trucking Co. Taking Independent Contractor Rule to 10th Circ., Law360 (Mar. 10, 
2025, 2:52 PM), https://www.law360.com/employment-authority/articles/2308326 
[https://perma.cc/M4RP-MQTW]; see also Warren v. U.S. Dep’t of Lab., No. 24-cv-
00007 (N.D. Ga. Oct. 7, 2024), ECF No. 42.  An appeal of that dismissal is pending 
in the Eleventh Circuit.  Notice of Appeal, Warren v. Su, No. 24-13505-D (11th Cir. 
Oct. 23, 2024), ECF No. 45.  In another case, the trial court denied a motion for a 
temporary restraining order, and the plaintiffs appealed.  Frisard’s Transp., LLC v. 
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the self-employed—who, as a matter of economic reality, are not eco-
nomically dependent on an employer for business—but it establishes 
that those workers who are not in business for themselves are consid-
ered within the realm of FLSA.  The Department of Labor explained that 
the misclassification of employees as independent contractors may deny 
workers minimum wage and overtime pay and facilitate wage theft, and it 
noted that this final rule will reduce the risk that employees are misclas-
sified as independent contractors under FLSA.119

FLSA does not define the term “independent contractor,” whereas 
an “employee” is defined broadly as “any individual employed by an 
employer,” and “employ” is defined broadly to “include[] to suffer or 
permit to work.”120  The 2024 rule explains that the economic reality test, 
which determines employee status, is comprised of multiple factors to 
guide a totality-of-the-circumstances determination of economic depen-
dence.  The rule provides guidance on how six economic reality factors 
should be considered: opportunity for profit or loss depending on man-
agerial skill; investments by the worker and the potential employer; 
the degree of permanence of the working relationship; the nature and 
degree of control; the extent to which the work performed is an integral 
part of the potential employer’s business; and skill and initiative.  The 
six factors described in the regulatory text guide an assessment of the 
economic realities of the working relationship, but no one factor or sub-
set of factors is necessarily dispositive, and additional factors may also 
be considered if they are relevant to the overall question of economic 
dependence.121 

Thus, the 2024 rule returns to the totality-of-the-circumstances 
analysis of the economic reality test to determine an employment rela-
tionship, and, in contrast to the former rule, factors do not have a 
predetermined weight and are considered in view of the economic real-
ity of the whole activity.  The 2024 rule also returns to the longstanding 
framing of investment as its own separate factor, and the integral factor 
as one that looks to whether the work performed is an integral part of a 
potential employer’s business and provides a broader discussion of how 
scheduling, remote supervision, price setting, and the ability to work for 

U.S. Dep’t of Lab., No. 24-cv-00347 (E.D. La. Mar. 8, 2024).  The appeal is pending.  
Notice of Appeal, Frisard’s Transp. v. U.S. Dep’t of Lab., No. 24-cv-00347 (5th Cir. 
Apr. 8, 2024), ECF No. 20.  Recently, the Trump administration has asked federal 
courts to freeze challenges to the 2024 rule as it “reconsiders.”  See Rebecca Rainey, 
DOL Moves to Pause Gig Worker Lawsuits, Cancel Biden Regulation, Bloomberg L. (Apr. 9,  
2025, 1:04 PM), https://news.bloomberglaw.com/daily-labor-report/dol-moves-
to-pause-gig-worker-lawsuits-cancel-biden-regulation  [https://perma.cc/XM4Y-
UK8W].  The Fifth Circuit granted the request.  Id.

119.  US Department of Labor Announces Final Rule on Classifying Workers as Employ-
ees or Independent Contractors Under the Fair Labor Standards Act, U.S. Dep’t of Lab.  
(Jan. 9, 2024), https://www.dol.gov/newsroom/releases/whd/whd20240109-1 
[https://perma.cc/6H3C-VLE2].

120.  29 U.S.C. § 203(d), (e)(1), (g); Nationwide Mut. Ins. Co. v. Darden, 503 
U.S. 318, 326 (1992).

121.  29 C.F.R §§ 780, 788, 795 (2024).



2025]	O verriding Overtime	 445

others should be considered under the control factor.122  Further, the 
rule discusses exclusivity in the context of the permanency factor, and 
it reiterates that economic dependence is the ultimate inquiry, meaning 
that a worker is an independent contractor as opposed to an employee 
under the Act if the worker is, as a matter of economic reality, in business 
for themself.  

The practical meaning is that, in comparison to the former rule, 
the 2024 rule expands the number of workers who can be considered 
“employed” under the Act. Thus, it carries important significance, espe-
cially as misclassification is rampant in gigified work.  However, most 
recently, the Department of Labor, under the new Trump administra-
tion, announced that it is reconsidering this rule.  The Department 
noted it will not enforce the 2024 rule while it reconsiders, but that in the 
interim, the rule will remain in effect for purposes of private litigation.123

2.  Limiting Exemptions

A further attempted expansion of covered employees relates to a 
recent limitation on exempt employees.  FLSA covers most wage and 
salary workers—roughly 145 million protected workers.124  However, 
certain covered employees and certain employers are exempt from over-
time.  Thus, in effect, only covered, nonexempt employees are entitled 
to overtime pay.  To qualify for the exemption, employees must meet spe-
cific tests regarding their job duties and be paid on a salary basis within 
a monetary threshold.125 

Prominent exemptions include bona fide executive, administrative, 
professional, outside sales, and certain employees in computer-related 
occupations (as well as some domestic service employees) who meet cer-
tain thresholds.126  In adopting FLSA, lawmakers excluded “white-collar” 
workers—mainly in managerial and professional positions—even though 

122.  Employee or Independent Contractor Classification Under the Fair 
Labor Standards Act, 89 Fed. Reg. 1638 (Jan. 10, 2024) (to be codified at 29 C.F.R. 
pts. 780, 788, 795).

123.  US Department of Labor Issues Guidance on Independent Contractor Misclassifica-
tion Enforcement, U.S. Dep’t of Lab. (May 1, 2025), https://www.dol.gov/newsroom/
releases/whd/whd20250501  [https://perma.cc/8TFG-GUN4];  Memorandum 
from Donald M. Harrison, III, Acting Adm’r of U.S. Dep’t Lab. Wage & Hour Div. to 
Reg’l Adm’rs & Dist. Dirs., U.S. Dep’t of Lab. (May 1, 2025), https://www.dol.gov/
sites/dolgov/files/WHD/fab/fab2025-1.pdf [https://perma.cc/XC57-RHUW].

124.  Coverage Under the Fair Labor Standards Act, supra note 112; see also Donovan, 
supra note 101.

125.  “Employers may use nondiscretionary bonuses and incentive payments,” 
paid on a frequent basis, “to satisfy up to 10 percent of the standard salary” and 
“must meet all the requirements” set by the Department of Labor Regulations.  See 
Fact Sheet #17A: Exemption for Executive, Administrative, Professional, Computer & Out-
side Sales Employees Under the Fair Labor Standards Act (FLSA), U.S. Dep’t of Lab. (Sept. 
2019) [hereinafter Exemptions Under the Fair Labor Standards Act], https://www.dol.
gov/agencies/whd/fact-sheets/17a-overtime [https://perma.cc/HS2K-CN6L]; 29 
C.F.R. § 541 (2024).

126.  29 U.S.C. § 213(a)(1); 29 C.F.R. § 541 (2024). 
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the policy rationale underlying FLSA is amenable to the roles occupied by 
all except the most senior personnel.127  Thus, scholars have repeatedly 
critiqued this exemption, noting that FLSA’s work-spreading function 
failed to extend to these roles, with dire ramifications for workers, espe-
cially those with caregiving responsibilities who cannot work indefinite 
hours.128 

In April 2024, the Department of Labor’s Wage and Hour Division 
announced a rule defining and delimiting the exemptions for executive, 
administrative, professional, outside sales, and computer employees.129  
Revisions in this rule included an increase to the standard salary-level 
threshold as well as the highly compensated employee total annual com-
pensation threshold, and a new mechanism that provided for timely and 
efficient updating of these earnings thresholds to reflect current earnings 
data.130  The increased salary threshold was intended to provide a more 
accurate identification of exempt workers, ensure that more low-paid 
salaried workers receive overtime protections, and facilitate overtime 
pay commensurate with the long hours worked by employees.131  While 
this development was not to affect all white-collar workers, it was a step 
forward in acknowledging the right of more white-collar workers to over-
time pay.  

With the publication of the rule, the State of Texas, as an employer, 
along with a group of business organizations, challenged the rule, con-
tending that the changes to the salary level exceeded the Department of 
Labor’s authority under FLSA.  The court granted a preliminary injunc-
tion and ordered the Department of Labor to refrain from implementing 
and enforcing the rule against Texas as an employer.  The injunction 
applied only to Texas, so the proposed salary level increase took effect 
for all other employers throughout the United States on July 1, chang-
ing the employment status of approximately one million employees.  
Subsequently, however, on November 15, 2024, the court issued a deci-
sion ordering that the rule be set aside and vacated nationwide, finding 
that the Department of Labor had exceeded its authority under FLSA.  
A notice of appeal was filed by the Department of Labor, but further 

127.  Shirley Lung, Overwork and Overtime, 39 Ind. L. Rev. 51, 68–72 (2005); Scott 
D. Miller, Work/Life Balance and the White-Collar Employee Under the FLSA, 7 Emp. Rts. & 
Emp. Pol’y J. 5, 46, 49 (2003); Legislative Momentum on Work-Life Balance, supra note 3,  
at 1625.

128.  Vicki Schultz, Life’s Work, 100 Colum. L. Rev. 1881 (2000); Renan Barzilay, 
Parenting Title VII, supra note 17; Peter D. DeChiara, Rethinking the Managerial-Profes-
sional Exemption of the Fair Labor Standards Act, 43 Am. U. L. Rev. 139, 140 (1993); Jon-
athan Grossman, Fair Labor Standards Act of 1938: Maximum Struggle for a Minimum 
Wage, Monthly Lab. R., June 1978, at 22; Juliet B. Schor, Worktime in Contemporary 
Context: Amending the Fair Labor Standards Act, 70 Chi.-Kent L. Rev. 157 (1994); Legis-
lative Momentum on Work-Life Balance, supra note 3.

129.  Defining and Delimiting the Exemptions for Executive, Administrative, 
Professional, Outside Sales, and Computer Employees, 89 Fed. Reg. 32842 (Apr. 26, 
2024) (to be codified at 29 C.F.R. pt. 541)

130.  Id.
131.  Exemptions Under the Fair Labor Standards Act, supra note 125.
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proceedings were held in abeyance pending the new Trump administra-
tion’s Department of Labor reconsideration of the rule.132

3.  Schedules that Work

For correctly classified, covered nonexempt workers under FLSA, 
scheduling has raised concerns because under the law, not only is there 
no limit on the total amount of hours workers can be employed, but 
there are also no significant limitations on how employers can man-
age employees’ schedules.133  With the advent of flexible schedules, 
on-demand, and just-in-time scheduling, which often impose unpredict-
ability on workers,134 political agitation towards fair scheduling practices 
has resulted in a set of proposals called fair workweek laws, fair schedul-
ing laws, predictive scheduling, predictive pay, or advanced scheduling 
laws. These laws seek to make employee scheduling more stable, fair, and 
transparent and to assist part-time, hourly, or shift workers in managing 
their personal time.135  In the past few years, policymakers at the local, 
state, and federal levels have either already passed or are in the process of 
pursuing legislation to protect workers from unpredictable and unstable 
work schedules.136  Among other requirements, such fair workweek laws 
require employers to post schedules in advance and compensate employ-
ees who have their work schedules unilaterally adjusted without sufficient 
notice.137  Such proposals often aim to provide employees with the right 
to request changes to their work schedules related to the number of 

132.  Texas v. U.S. Dep’t of Lab., 738 F. Supp. 3d 807 (E.D. Tex. 2024). On 
December 30, 2024, in Flint Ave., LLC v. U.S. Dep’t of Lab., No. 24-cv-130-C, 2024 WL 
4920763 (N.D. Tex. July 1, 2024), the court likewise held that the rule should be 
set aside, relying on its previous decision. Notices of appeal were filed in both cases 
and, following an unopposed motion to hold appeals in abeyance, were stayed.  See 
State of Texas v. LABR (24-40777), CourtListener (June 16, 2025, 10:34 AM), https://
www.courtlistener.com/docket/69449772/state-of-texas-v-labr/?filed_after=&filed_
before=&entry_gte=&entry_lte=&order_by=desc#:~:text=COURT%20ORDER%20
GRANTING,by%20Appellants%20LABR [https://perma.cc/F2J5-QLWF]; Flint 
Avenue LLC v. United States Department of Labor (5:24-cv-00130), CourtListener (July 1, 
2025, 12:18 AM), https://www.courtlistener.com/docket/68824905/flint-avenue-
llc-v-united-states-department-of-labor/ [https://perma.cc/CP7G-2927].

133.   29 U.S.C. § 207(a)(1); see also Nicole Buonocore Porter, Subordination 
Through Schedules, 55 Ariz. St. L.J. 1293, 1303 (2023) (arguing that Americans work 
long hours and that employers often exert rigidity regarding scheduling).

134.  Alexander, Haley-Lock & Ruan, supra note 18.  
135.  On the other hand, some policymakers have called to carve out persons 

working flexible schedules from being entitled to labor protections altogether.  E.g., 
Worker Flexibility and Choice Act, H.R. 8442, 117th Cong. (2022).

136.  These are understood to help parents with childcare needs achieve 
financial security and reduce the stress involved with work-life conflicts.  María E. 
Enchautegui, Martha Johnson & Julia Gelatt, Urban Inst., Who Minds the Kids When 
Mom Works a Nonstandard Schedule? 3–4, 15 (2015); see also Amanda Miggo, The 
Secure Scheduling Movement: Why Every State Should Consider Enacting Secure Scheduling 
Legislation, 47 Cap U. L. Rev. 155 (2019).

137.  Julia Wolfe, Janelle Jones & David Cooper, ‘Fair Workweek’ Laws Help 
More than 1.8 Million Workers: Laws Promote Workplace Flexibility and Protect Against 
Unfair Scheduling Practices,  Econ. Pol’y Inst.  (July  19, 2018),  https://files.epi.org/
pdf/145586.pdf [https://perma.cc/F8TA-QZJN].
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hours they are required to work or be on call, the location of the work, 
the amount of notification about work schedule assignments, and fluctu-
ations in work hours.  They also require employers to negotiate in good 
faith regarding scheduling and are proposed to apply to industries such 
as retail, food services, cleaning, and hospitality.138

Already, San Francisco, New York City, Philadelphia, Seattle, and 
Chicago have such laws in effect, as does the State of Oregon.139  The 
popularity of these laws is growing, with states including Colorado,140 
Connecticut,141 Maine,142 Michigan,143 Minnesota,144 New Jersey,145 
Rhode Island,146 and Massachusetts,147 having formally proposed fair 
workweek laws for consideration.  Finally, there was also an interest in 
implementing such measures at the federal level with proposals in Con-
gress for the Schedules that Work Act.148  The Schedules that Work Act 
was introduced several times in recent years to permit employees to 
request changes to their work schedules without fear of retaliation and 
to require employers to provide more predictable and stable schedules 
for employees in certain occupations.149  However, even these proposals 
have not considered the interaction of decentralized work with current 
working time laws and the overtime benefits it implicates.  The next sec-
tion explains the ramifications of this neglect.  

D.  The Missing Link: Decentralized Work and the Overriding of Overtime

According to FLSA, covered nonexempt workers are entitled to over-
time pay. Overtime pay is often coveted by workers because it grants them 
a 50% premium on hourly pay.  Among full-time workers, scholars have 

138.  Schedules that Work Act, H.R. 6670, 117th Cong. (2022). 
139.  See, e.g., Andrew Elmore, Labor’s New Localism, 95 S. Cal. L. Rev. 253, 257 

(2021); see also Fair Workweek Laws, Workforce Hub, https://www.workforcehub.
com/glossary/fair-workweek-laws/ [https://perma.cc/DXN9-9DPW] (last visited 
May 28, 2025); George C. Morrison, A Wave of Fair Workweek Laws Expands Coast to 
Coast: Are You in Compliance?, Buchanan (Feb. 24, 2023) https://www.bipc.com/a-
wave-of-fair-workweek-laws-expands-coast-to-coast-are-you-in-compliance  [https://
perma.cc/SJC7-5CV4].

140.  H.B. 23-1118, 74th Gen. Assemb., Reg. Sess. (Colo. 2023).
141.  H.B. 5353, 2022 Gen. Assemb., Reg. Sess. (Conn. 2022).
142.  H.P. 973, 129th Leg., 1st Reg. Sess. (Me. 2019).
143.  H.B. 5136, 102nd Leg., Reg. Sess. (Mich. 2023).
144.  S.F. 736, 91st Leg., Reg. Sess. (Minn. 2019).
145.  S. 921, 219th Leg., Reg. Sess. (N.J. 2020).
146.  H.B. 7515, 2016 Gen. Assemb., Jan. Sess. (R.I. 2016).
147.  S.B. 1236, 192nd Gen. Ct., Reg. Sess. (Mass. 2021).
148.  Schedules that Work Act, H.R. 6670, 117th Cong. (2022); Caleb Kwon & 

Ananth Raman, The Effects of Fair Workweek Laws on Worker Schedules: Evidence from 
Chicago (Aug. 16, 2023) (unpublished manuscript) (https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=4542956 [https://perma.cc/SF76-CXKD]).

149.  Katherine Guyot & Richard V. Reeves, Unpredictable Work Hours and Vola-
tile Incomes Are Long-Term Risks for American Workers, Brookings Inst. (Aug. 18, 2020), 
https://www.brookings.edu/articles/unpredictable-work-hours-and-volatile-in-
comes-are-long-term-risks-for-american-workers/ [https://perma.cc/X72U-ZWDL].
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long shown that differences in the amount of paid overtime already make 
a significant contribution to the overall gender gap in earnings.150 

But, importantly, there seems to be another, thus far unacknowl-
edged pay gap.  At present, overtime pay, premised on the Fordist 
standard work model, is due primarily in relation to one place of employ-
ment or vis-à-vis one employer, and hours of work labored beyond one 
employer are not aggregated or considered as part of working hours for 
the purposes of overtime pay.  By contrast, persons engaged in decentral-
ized work, working long hours for multiple employers, are not entitled to 
overtime pay, although the goals of FLSA—protecting health, spreading 
work, enabling a more democratic political economy, and leveling the 
playing field between workers with caretaking responsibilities and those 
without—apply to them, nonetheless. 

FLSA does not prohibit multiple employment, as there is nothing in 
the Act that prevents an individual employed by one employer from enter-
ing into another employment relationship with a different employer.151   
However, if the “employers are acting entirely independently of each 
other and are completely disassociated with respect to the employment 
of [that employee], who during the same workweek performs work for 
more than one employer, each employer may disregard all work per-
formed by the employee for the other employer” in determining their 
respective responsibilities under FLSA.152

Indeed, case law has determined that, in the absence of expressed 
indication otherwise and in view of the broad remedial nature of wage 
and hour laws, the term “employer” includes the concept of “joint employ-
ment” rooted in common law.153  Under the joint employment doctrine, 
a lead employer and its contractors may be held jointly responsible for 
the latter’s employees under FLSA.154  However, the joint employment 
doctrine, which prescribes joint responsibilities for hours worked for 
more than one employer, focuses on the association between employ-
ers.  An association between employers is sufficient to demonstrate joint 
employment if there is an arrangement between employers to share an 
employee’s services, if one is acting in the interest of the other, or if there 
is some relationship of control between them.155  Thus, if the employee 
performs work for a separate employer, an employer may incur overtime 

150.  David Brereton, Gender Differences in Overtime, 32 J. Indus. Rel. 370, 370 
(1990).

151.  29 C.F.R. § 791.2(a) (2024).
152.  Id.
153.  See, e.g., Jinks v. Credico (USA) LLC., 177 N.E.3d 509 (Mass. 2021).
154.  29 U.S.C. §§ 201–219; see also Steven A. Carvell & David Sherwyn, It Is 

Time for Something New: A 21st Century Joint-Employer Doctrine for 21st Century Franchis-
ing, 5 Am. U. Bus. L. Rev. 5, 12–13 (2015) (providing an overview of joint employer 
doctrine); Estlund, Losing Leverage, supra note 2; see also Sachin S. Pandya, What 
Taft-Hartley Did to Joint-Employer Doctrine, 25 Emp. Rts. & Emp. Pol’y J. 157 (2021).

155.  29 C.F.R § 791.2(b) (2024); see also Salinas v. Com. Interiors, Inc., 848 F.3d 
125 (4th Cir. 2017).
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liability under FLSA only if the interests of both employers are “suffi-
ciently entangled to create a ‘joint employment’ relationship.”156 

For example, a joint employment relationship can occur if a hotel 
contracts with a staffing agency to provide a concierge, which the hotel 
directly controls.  In such a case, the agency and the hotel are deemed 
joint employers and are both responsible for worker protections.  Joint 
employment may similarly be found if workers are employed by several 
employers in a single operation and in subcontracting, in which case a 
lead employer and its contractors may be held jointly responsible for the 
latter’s employees under FLSA.157 

The joint employment doctrine rests on the principle that one 
employer has retained sufficient control over the terms and conditions 
of employment of individuals formally employed by another entity.158  
Under President Trump’s first term, the Department of Labor issued 
a joint employment rule that limited the doctrine further and man-
dated four factors to determine whether a company qualified as a joint 
employer: the ability to hire and fire, supervise and control schedules, set 
pay rates, and maintain employment records.159  Under former President 
Biden’s administration, the Department of Labor rescinded that rule and 
returned to a broadened totality-of-the-circumstances economic reality 
analysis.160  Nonetheless, as the joint employment doctrine remains 
focused on the degree of employers’ association and connection, it thus 
does not cover the paradigmatic case of decentralized work for multiple 
yet separate and unrelated employers and essentially rules out cases of 
decentralized work in which employers are generally unrelated. 

E.  Overriding Overtime and the Creation of a Structural Wage Gap

The significance of this neglect is that when workers perform 
decentralized labor, which results in work hours in excess of the statu-
tory threshold of forty hours, no overtime payments are due.  In effect,  
decentralized work is a way to override overtime pay.  Given that employers 
often use part-time work and slivered hours to cut costs, it is particularly 
insidious that these tools are used to circumvent overtime pay, constru-
ing multiple employment as entrepreneurial yet placing overtime pay 

156.  Janda v. City of Omaha, 580 N.W.2d 123, 129 (Neb. Ct. App. 1998).
157.  See Letter from U.S. Dep’t of Lab., Wage & Hour Div. Adm’r on Joint 

Employment under the Fair Labor Standards Act and Migrant and Seasonal Worker 
Protection Act (Jan. 20, 2016) (on file with the Villanova Law Review).

158.  See e.g., Jinks, 177 N.E.3d at 517 (quoting Swallows v. Barnes & Noble Book 
Stores, Inc., 128 F.3d 990, 993 n.4 (6th Cir. 1997)); see also Boire v. Greyhound Corp., 
376 U.S. 490 (1964).

159.  See Joint Employer Status Under the Fair Labor Standards Act, 85 Fed. 
Reg. 2820 (Jan. 16, 2020) (to be codified at 29 C.F.R pt. 791) (adopting a four-factor 
test that narrows the applicability of joint-employer status).

160.  Rescission of Joint Employer Status Under the Fair Labor Standards Act 
Rule, 86 Fed. Reg. 40,939 (July 30, 2021) (to be codified at 29 C.F.R. pt. 791); Stan-
dard for Determining Joint-Employer Status, 87 Fed. Reg. 54,641 (Sept. 7, 2022) 
(to be codified at 29 C.F.R. pt. 103).
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outside of the employer-employee relationship and framing the quest for 
multiple jobs as an employee’s personal choice.

The consequences become evident: decentralized work is not 
accounted for in overtime compensation. Employees with multiple jobs 
may work the same number of hours as those who work in one place 
of employment, but because they increasingly do so in a decentralized 
manner, working for several employers, their working hours are invisible 
under the law, and they do not receive overtime pay for hours worked 
overtime, under FLSA.  Namely, even if employee status is granted, and 
even if employees are covered nonexempt employees for the purposes of 
FLSA, the hours of work accumulated by working multiple jobs are not 
treated within the realm of FLSA, with dire effects for these workers who 
must patch together work at several establishments to make ends meet.

Indeed, as we have seen, one of the aims of FLSA is to protect 
employees’ health, under the research-based assumption that long work-
ing hours endanger their health and safety, increase the likelihood of 
accidents and illness, and aggravate stressful situations.161  This concern 
is particularly acute in the case of decentralized work, which often does 
not provide employment security or adequate income, itself exacerbating 
stress.  The legal literature also points out that maintaining long working 
hours can impair employees’ ability to have an active family, communal, 
or social life and leisure.162  This concern, too, becomes especially acute 
in the context of decentralized work, which often must be performed “on 
demand” and, therefore, makes it even more challenging to maintain 
a family or private life or acquire some leisure time.  Other goals, like 
work-spreading or promoting equality, are also significantly undermined 
by the law’s failure to attend to decentralized work. 

Considering these goals, not only is there no logic in distinguishing 
between an employee who works twelve hours a day for one employer 
and an employee who works twelve hours a day for two employers or 
between an employee who works fifty weekly hours for one employer and 
an employee who works fifty cumulative weekly hours for two or more 
employers, but this also creates structural wage gaps between persons 
working for one employer and those engaged in decentralized work.  
This is because working overtime for one employer carries a significant 
economic upside:  incurring 150% of hourly pay, whereas working over-
time for multiple employers does not.  This creates a political economy 
of precarity and exploitation and a vicious cycle by which, to make ends 
meet, one needs to take on more and more jobs and work more and 
more hours but not be compensated for overtime. 

The consequence is the creation of a pay gap—which I term “the 
overriding overtime pay gap”—between employees who work long hours 
for one employer and those who work long hours in decentralized work.  
This gap in pay may also carry significant gendered effects as women, 

161.  See supra Section II.A.
162.  See supra Section II.A.
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more often than men, cobble together work at several establishments.163  
So not only are many women workers shortchanged in that among full-
time workers for one employer, overtime already makes a significant 
contribution to the overall gender gap in earnings,164 but when women 
increasingly work overtime in decentralized work, that work is invisible 
under the law and goes completely unaccounted for purposes of over-
time pay.  This may deepen the long-standing gendered pay gap and 
women’s second-class citizenship in the labor market.165 

In sum, it is evident that even considering the recent changes and 
disruptions in the labor market, precarity is preserved and reinforced.  
The next Part presents possible regulatory pathways to contend with this 
challenge. 

III.  Approaching Overtime in Decentralized Work

The detailed analysis above shows that, at present, overtime pay is 
due primarily in relation to one place of employment, and hours of work 
labored beyond those done for one employer are not aggregated or con-
sidered as part of working hours for the purposes of overtime pay unless 
there is a significant connection among employers.  Persons engaged in 
decentralized work, working long hours for various multiple employers, 
are not entitled to overtime pay, although the goals of FLSA—protecting 
health, spreading work, enabling a more democratic political economy, 
and leveling the playing field between workers with caregiving responsi-
bilities and those without—are relevant to them, nonetheless.  The law 
has not contended with decentralized work and its ramifications on over-
riding overtime due to its operation under an increasingly archaic Fordist 
work model of one place of employment and its concurrent focus on the 
employer rather than the employee as the point of reference from which 
to think about overtime.166  This, in turn, poses significant challenges to 
FLSA’s goals—equality, personal time and leisure, and remuneration for 
overtime work. 

To contend with this challenge, a paradigmatic shift in the way we 
think about regulating working time is needed from an employer-cen-
tered perspective to an employee-focused perspective that allows for ways 
to consider decentralized work for the purpose of overtime.  Indeed, by 
shifting focus to current modes of work and giving credence to workers’ 
points of reference regarding overtime in decentralized work, it is theo-
retically possible to think of several ways to approach the overriding of 
overtime in decentralized work.

163.  See supra Section I.C.
164.  Brereton, supra note 150. 
165.  For discussion of long-standing gender inequality in the labor market, 

see, for example, Kathryn Abrams, Gender Discrimination and the Transformation of 
Workplace Norms, 42 Vand. L. Rev. 1183 (1989).

166.  See supra Section II.D.
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A spectrum of potential legal regimes can be conceptualized: at one 
end of the regulatory spectrum is what I’ll refer to as a “laissez-faire” 
approach, while at the other is what I’ll refer to as an “abolitionist” 
approach.   Sections III.A and III.B put forth how these approaches per-
ceive decentralized work, explaining each approach’s advantages and 
challenges.  Section III.C proposes a third approach: a novel regula-
tory scheme that allows the aggregation of work hours among different 
employers and remuneration of overtime pay on a pro rata basis to better 
contend with the ramifications of overriding overtime.  Furthermore, it 
suggests how this regulatory scheme can be achieved through innovative 
legal mechanisms—a modification of the joint employment doctrine, 
portable benefits, and government oversight—which can be used cre-
atively to address the ramifications of overriding overtime.  The table 
below summarizes, for each approach, the legal mechanism it uses, its 
underlying conception of decentralized work, the normative and prag-
matic challenges it poses, and its promise to workers, as elaborated in 
sections III.A–C.

Legal Regime Legal  
Mechanism

Underlying 
Concept of 

Decentralized 
Work

Normative 
and Pragmatic 

Challenges

Promises

Laissez-Faire 
Approach to 
Overriding 
Overtime

Contract Decentralized 
Work as 
Entrepreneurial 

Health Loss, 
Inequality, Lost 
Wages

Freedom of 
Contract, 
Privacy

Abolitionist 
Approach to 
Overtime—
Including 
Decentralized 
Work

Legislation, 
Collective 
Bargaining

Decentralized 
Work as 
Compulsory

Paternalism, 
Enforceability

Health, 
Leisure, 
Equality, 
Leveling 
Playing 
Fields

Regulating 
Overtime in 
Decentralized 
Work—Pro 
Rata Payments 
via Mandatory 
Mechanisms

Mandatory 
Mechanisms 
executed 
through an 
expansion 
of the Joint 
Employment 
Doctrine, 
Portable 
Benefits, 
Government 
Oversight, 
and Funds

Decentralized 
Work as 
Necessity

Privacy, 
Excessive 
Monitoring, 
Property

Equality, 
Fairer 
Wages, 
Some 
Health 
Gains
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A.  Laissez-Faire Approach—Encouraging Overriding Overtime

Under the current understanding of  FLSA, working overtime for sev-
eral unrelated employers is deemed outside the realm of the law.  I refer 
to this approach as the laissez-faire approach to overriding overtime.  It 
is reminiscent of the laissez-faire constitutionalism of the early twenti-
eth century in its refusal of so-called state intervention in the market, 
and specifically in employee-employer relationships regarding working 
hours.167  In effect, the current legal approach adopts this premise with 
regard to overtime in decentralized work and provides that parties are 
entirely at liberty to contract among themselves to address overtime in 
decentralized work, or not.

This approach insists on the primacy of liberty and freedom of con-
tract to govern the employment relationship (under the assumption 
that minimal regulation enhances private property) over goals such as 
adequate wages, workers’ health, and equality. It does so while largely 
ignoring power imbalances between employers and employees.168  In 
other contexts, this approach has been critiqued for leading to significant 
inequalities,169 and indeed, when considered in the context of overrid-
ing overtime, it leads to a disparity between those working long hours for 
one employer and those working the same exact number of hours but for 
more than one employer. Under this approach, a contract, the regime’s 
primary legal mechanism, can theoretically be used to create employer 
obligations towards payment of overtime for decentralized work, but it 
essentially leaves workers to fend for themselves in the free market and 
to negotiate in the absence of a legal obligation placed on employers.170

The underlying concept governing decentralized work, animating 
this approach, is that of personal choice.  Employees are seen as exercis-
ing their liberty to engage in multiple jobs while also maintaining that 
decision as private.  Hence, this legal regime renders the decision to 
work in decentralized work as an entrepreneurial endeavor, constructed 
through the idea of personal choice and as a manifestation of freedom 
of contact.  Therefore, it follows under this approach that not paying 
overtime for decentralized work is a legitimate free-market consequence 
rather than an infringement of employees’ rights.

167.  On laissez-faire constitutionalism, see, for example, Jed Handelsman 
Shugerman, Economic Crisis and the Rise of Judicial Elections and Judicial Review, 123 
Harv. L. Rev. 1601 (2010); Lochner v. New York, 198 U.S. 45 (1905).

168.  Julia Tomassetti, The Powerful Role of Unproven Economic Assumptions in Work 
Law, 3 J.L. & Pol. Econ. 49, 52–60 (2022).  For a discussion, see Cynthia Estlund, 
Regoverning the Workplace: From Self-Regulation to Co-Regulation (2010).

169.  See, e.g., Cass R. Sunstein, The Second Bill of Rights: FDR’s Unfinished Rev-
olution and Why We Need It More than Ever 17–39, 112, 198–99, 233 (2004).

170.  See Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the 
Law: The Case of Divorce, 88 Yale L.J. 950, 952–58 (1979).
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B.  Abolitionist Approach—Prohibiting Overtime

At the opposite end of the regulatory spectrum, it is possible to con-
ceive of an approach that would prohibit endless working altogether.  I 
call this approach the abolitionist approach, as it would rule out the pos-
sibility of working more than a statutory limit and thus could also make 
overtime compensation moot.  Such an approach of capping working 
hours is available in some jurisdictions.171  France, for example, has a cap 
on the total amount of work hours possible, and employees can hold mul-
tiple salaried jobs only insofar as they do not work, cumulatively, more 
than the statutory limit.172

Such an approach seems antithetical to much of the current U.S. 
labor market.  Yet, there was a time when this was deeply considered.  
A slew of state laws limiting working hours (mostly for women) were 
enacted in the early twentieth century, and in the New Deal era, Sen-
ator Hugo L. Black proposed the 30-hour bill to cap the workweek at 
thirty hours, a precursor to FLSA.173  The 30-hour bill never fruited, and 
instead, FLSA was pursued, which, rather than capping hours, opted for 
a taxation system of overtime compensation.174 

Nonetheless, theoretically, an abolitionist approach could signifi-
cantly promote health and leisure, level the playing field between those 
with and without caregiving responsibilities and generate more equal-
ity among workers.  Yet, it is also likely to be considered paternalistic 
as it interferes with freedom of contract, unrealistic because it is so 
far removed from the current labor market characterized by extensive 
hours,175 and could be challenging to enforce.  Theoretically, however, 
legislation or collective bargaining could enact such an approach, unions 
could assist in its implementation, and administrative bodies could over-
see its enforcement.  The underlying conception of decentralized work 
generating this approach would be to view it as something that is com-
pulsory (because of market circumstances or imbalances of power) and, 
therefore, as illegitimate.  Under this approach, decentralized work 
amounting to work in excess of a statutory limit would be prohibited.

171.  For example, in France, the duration of the workweek is set at thirty-five 
hours per week.  Any hour worked beyond that is deemed overtime, which requires 
authorization, and entitles compensation or rest.  Significantly, overtime is capped 
within a limit of an annual quota.  Code Du Travail [C. Trav.] [Labor Code] art. 
L3121, L8261 (Fr.).

172.  Employees can have multiple jobs if they respect the maximum legal work-
ing time and must not work more than ten hours per day and forty-eight hours per 
week (or forty-four hours per week calculated over a period of twelve consecutive 
weeks). Code Du Travail [C. Trav.] [Labor Code] art. L3121, L8261 (Fr.); see also Under 
What Conditions Can an Employee Hold Multiple Jobs?, République Française (June 21,  
2023),  https://www.service-public.fr/particuliers/vosdroits/F1945?lang=en 
[https://perma.cc/YT6B-68YS].

173.  Renan Barzilay, Women at Work, supra note 17, at 179–83, 201.
174.  Estlund, supra note 4, at 27.
175.  For a discussion of long working hours characteristic of the U.S. labor 

market, see, for example, Renan Barzilay, Back to the Future, supra note 17, at 411.
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C.  Regulating Overtime in Decentralized Work

Between these opposing approaches, it is possible to contemplate 
a third approach, which I’ll refer to as a regulatory approach.  This 
approach builds on the understanding that markets and private order-
ing may generate enormous benefits but also abuses of power, economic 
insecurity, and dependency, and that legislatures should impose some 
requirements on individual actors while also adopting administrative 
programs to prevent such ills.176  Scholars have noted that legal inter-
ventions designed to rebalance power between capital and workers are 
especially essential in today’s political economy,177 and while the regu-
latory approach does not necessarily lead to egalitarian results or the 
constraint of market forces, it does open a venue for a more “democratic 
control of capitalism.”178 

Under this approach, decentralized work is neither celebrated as 
entrepreneurial nor deemed compulsory.  Under this approach, overrid-
ing overtime is not left to market forces, but overtime itself is not banned.  
Rather, working in decentralized work is seen as a necessity in the current 
market for workers to make ends meet.  Thus, this approach focuses on 
providing these workers with the overtime benefits that should accom-
pany their work. 

It is therefore possible to conceive of a novel, regulatory way to 
contend with the ramifications of overriding overtime: applying the law 
to overtime in decentralized work by calculating work hours from the 
employees’ perspective, aggregating the total work hours labored by the 
employee for different employers, and allocating overtime compensation 
on a pro rata or proportional basis.  Namely, working hours would be 
calculated as the total number of hours worked by an employee, even if 
the work is performed for several different employers.  After adding up 
all the hours worked, if the total sum is above the FLSA statutory forty 
hours, then the overtime provision could be invoked on a pro rata basis 
in relation to each individual employer—that is, relative to the number 
of hours the employee worked for each employer as a proportion of the 
total number of weekly working hours performed for all the employers.  
Hence, if the employee worked overtime in total, we could require each 
employer to pay overtime on a pro rata or proportional basis.  

This is consistent with the law’s aim of creating deterrence by 
means of overtime pay.  Assessing the number of working hours not only 
in terms of  one  workplace but as an aggregation of the  total amount 
of time  a person works, even if the work is carried out across several  

176.  Richard B. Stewart, Administrative Law in the Twenty-First Century, 78 N.Y.U. 
L. Rev. 437, 437–38 (2003).

177.  See, e.g., Joseph Fishkin & William E. Forbath, The Anti-Oligarthy Constitu-
tion 3–8 (2022); Kate Andrias & Benjamin I. Sachs, Constructing Countervailing Power: 
Law and Organizing in an Era of Political Inequality, 130 Yale L.J. 546, 573 (2021).

178.  David Levi-Faur, Regulation and Regulatory Governance, in Handbook on the 
Politics of Regulation 1 (David Levi-Faur ed., 2011).
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separate employers, would recognize and acknowledge the entirety of 
an employee’s various employments for the purpose of applying the law 
and could lessen precarity and enhance equality.  This is consistent with 
much of the legislative intent and the purpose of the law: work spread-
ing, equity, and protecting employees’ health and welfare, which remain 
relevant and vital in the context of decentralized work. 

The responsibility to pay overtime could be attributed to the ben-
eficiaries, namely, the various direct employers.  Doctrinally, this could 
be achieved through a modification of the joint employment doctrine.  
At present, the doctrine insists on an association or connection among 
employers in order to share responsibility for overtime pay and does not 
apply to the paradigmatic case of decentralized work.179  But, refocusing 
our attention on workers rather than capital, it is possible to modify this 
interpretation and, rather than look for a connection that pertains to 
employers’ businesses, it would view the employees themselves, working 
for these employers, as the connection. 

Given that such proposed obligatory payment would be pro rata, no 
single employer would be responsible for the costs incurred by another 
employer: payment for overtime would be proportional to the number 
of hours worked for each employer.  This approach would necessitate, 
however, that employees disclose their multiple employments to each 
employer.  Without such advance notice, assigning overtime costs to 
employers who believe they are compliant with the law would be unjust.  

Allocating responsibility to employers could lead to several imagin-
able outcomes: first, there is the possibility of pro rata remuneration for 
overtime.  While this would not reduce total working hours, it would 
provide better pay and create more equity between employees working 
twelve hours per day for a single employer and those working the same 
hours across multiple employers.  This would result in paying overtime 
for the long hours, and by extension could bridge some of the pay gap by 
remunerating excess hours worked at different jobs.  A second scenario 
could be that working hours would be further reduced by employers to 
avoid overtime.  Although this scenario might impose financial hardship 
on employees, it aligns with the legislative intent to promote health and 
equality by regulating working hours.  Third, and perhaps most promis-
ing, this approach could incentivize one employer to offer more hours of 
work or more pay to an employee, potentially even becoming their sole 
employer.  This could be possible because the employer would under-
stand that overtime must be paid in decentralized work and may find it 
financially advantageous to increase, for example, part-time hours to a 
full-time position rather than paying (albeit pro rata) overtime for work 
done across multiple employers.  This could create less precarious jobs 
and more equality regarding overtime pay.

However, this approach poses non-negligible challenges, both nor-
mative and practical, that need to be fleshed out.  At the normative level, 

179.  Supra Section II.D.
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such an approach could be understood to undermine freedom of 
contract and property rights and even spark excessive supervision of 
workers through tighter control over their time.  At the practical  level, 
it could be difficult to implement and enforce.  These challenges merit 
consideration but can nonetheless be addressed as follows.   

The normative challenge encompasses arguments regarding the 
infringement of various freedoms, including the freedom of contract and 
property rights.  Thus, a potential counterargument against this regula-
tory approach is that it imposes a financial burden on an employer who 
neither requires nor requests an employee to work overtime, thereby 
increasing employment costs and potentially constituting an infringe-
ment of property rights and freedom of contract.  From the employer’s 
perspective, this requirement would mean paying overtime for either 
part-time employment that typically does not reach full-time hours or for 
full-time employment that does not deviate from the standard working 
hours, and in effect, bearing the financial responsibility for the employ-
ee’s autonomous decision to undertake additional work.  Most part-time 
positions are motivated by cost-saving considerations, and even for full-
time positions, in comparison to the current situation, the proposal 
would have a negative financial impact on employers.  

However, similar arguments concerning the infringement of these 
freedoms and employment costs have long been levied against protec-
tive labor legislation in general and ultimately have been rejected in 
favor of other interests and goals related to worker protection.180  Labor 
legislation concretizes the right to earn a dignified living under fair 
working conditions, and any law that safeguards employees’ rights inher-
ently places some restrictions on employers’ and employees’ freedom 
of contract and property rights.  These partial limitations are generally 
understood as necessary to realize employment rights and goals181 and, 
in this instance, can be viewed as a timely modification of the law, align-
ing with its original purposes in response to current realities.

The practical challenge concerns arguments about the difficulty of 
implementing and enforcing such measures due to the decentralized 
nature of work.  However, contemporary technological advancements 
have made monitoring and enforcement of working time more feasible 
than ever.  Many employees are already subjected to extensive monitor-
ing through various technological devices.182  While these devices raise 
significant privacy concerns that must be addressed,183 their current 
usage could be leveraged not merely for surveillance of employees, as is 

180.  See West Coast Hotel Co. v. Parrish, 300 U.S. 379, 391–93 (1937).
181.  Id. 
182.  Ifeoma Ajunwa, Kate Crawford & Jason Schultz, Limitless Worker Surveil-

lance, 105 Calif. L. Rev. 735 (2017); Hirsch, supra note 2; Ifeoma Ajunwa, The Quanti-
fied Worker: Law and Technology in the Modern Workplace (2023).

183.  See Tammy Katsabian, Employees’ Privacy in the Internet Age: Towards a New 
Procedural Approach, 40 Berkeley J. Emp. & Lab. L. 203 (2019).



2025]	O verriding Overtime	 459

already the case,184 but also to ensure employees receive the benefits to 
which they are entitled.

One might argue that this could lead to excessive monitoring of 
employees by encouraging tighter control over their time. For instance, 
consider Jessie from the example in section I.A.  If she informs her 
employers about her multiple jobs and each employer is required to pay 
overtime on a pro rata basis, it is likely that each employer would seek 
detailed information about the hours she works for them and the other 
employers.  Employers might attempt to cross-reference her working 
hours and exert greater control over her schedule.

Yet, some of these concerns could be mitigated by establishing an 
administrative body to oversee the coordination of pro rata entitlements, 
rather than leaving this task to individual employers.  This body could 
manage a general fund to which employers would contribute, using 
a mechanism akin to portable benefits to distribute the funds.  Porta-
ble benefits usually refer to employment benefits that are not tied to a 
single employer but are instead linked to the worker, allowing them to 
carry these benefits across different jobs and employment relationships, 
enabling workers to maintain benefits as they move from job to job.185  
Portable benefits have been offered as especially relevant in the context 
of the gig economy, and multiple states have introduced bills to establish 
portable benefits programs for their gig workers.186  

The mechanism of portable benefits could also be applied concep-
tually to decentralized work and could include overtime compensation.  
Thus, employers could contribute to a benefits fund based on the hours 
worked or earnings of the employee, and an independent entity or 
administrative body could oversee the benefits program, ensuring the 
proper allocation of funds.  By overseeing the allocation of these entitle-
ments, the administrative body could slightly detach employers from the 
need to excessively monitor and thus alleviate some of the privacy and 
monitoring concerns associated with employer-driven enforcement.   A 
portable benefits system that compensates for overtime in decentralized 
work could achieve more equitable remuneration.

To take a step further, it could be argued that, given the increas-
ingly tenuous relationship between employees and employers in the age 

184.  See Rogers, supra note 19; Brishen Rogers, The Law and Political Economy of 
Workplace Technological Change, 55 Harv. C.R.-C.L. L. Rev. 531 (2020).

185.  Lobel, supra note 23.
186.  The National Conference of State Legislatures reported that since 2018 

at least nine states—Alabama, California, Connecticut, Georgia, Massachusetts, 
New Jersey, New York, Vermont and Washington—have introduced bills to estab-
lish portable benefits programs for gig workers.  Anna Petrini, Portable Benefits for 
Gig Workers, Nat’l Conf. of State Legislatures (Jan. 21, 2022), https://www.ncsl.
org/labor-and-employment/portable-benefits-for-gig-workers [https://perma.cc/
FZQ6-Z2W8]; see also Liya Palagashvili, Flexible Benefits for a Flexible Workforce: Unleash-
ing Portable Benefits Solutions for Independent Workers and the Gig Economy, Mercatus 
Ctr. (Feb. 3, 2023), https://www.mercatus.org/research/policy-briefs/unleash-
ing-portable-benefits-solutions [https://perma.cc/XMB6-AR89].
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of decentralized work, these rights should be based on a model of wel-
fare rights, releasing employers from direct responsibility for overtime in 
decentralized work by having them contribute indirectly to some general 
fund from which overtime compensation regarding decentralized work 
would be allotted by an administrative agency.187  The state would bear 
the responsibility of establishing, managing, and partially funding such 
a fund through a system like Social Security.  A state-administered fund 
could help overcome some of the aforementioned concerns, particularly 
the difficulties in implementation and issues surrounding tighter control 
over employees’ time. Yet, this step seems particularly unfathomable in 
the current neoliberal political economy.188

In conclusion, while the regulatory approach mandating pro rata 
overtime compensation for decentralized work presents notable chal-
lenges, it remains justified in light of the enduring purposes of FLSA.  
Workers still require adequate rest periods and deserve fair and equi-
table compensation for overtime work. Thus, adopting the regulatory 
approach is essential to addressing overtime in decentralized work envi-
ronments.  This approach not only aligns with the fundamental objectives 
of FLSA but also modernizes the law to suit contemporary decentralized 
work structures.  However, two inherent paradoxes suggest that a com-
prehensive resolution may necessitate going beyond the Act’s framework 
of overtime compensation and re-evaluating the underlying structures 
of the labor market to effectively address overtime in decentralized work 
settings.

D.  Two Paradoxes of Overtime Compensation and the Need to Override the  
Need for Overtime

The regulatory approach proposed above provides some significant 
gains: more equality, just remuneration, fairer wages, and possibly some 
health gains. But it also highlights two paradoxes concerning overtime 
compensation that should be considered in devising a regulatory path-
way, underscoring the complexities of regulating labor in a way that 
balances economic incentives with the goal of improving workers’ quality 
of life.  The challenge lies in crafting regulatory frameworks and policies 
that protect workers without inadvertently promoting the very condi-
tions they seek to mitigate.189  This section contemplates two paradoxes 

187.   See similarly, for welfare rights in the gig economy, Guy Mundlak, ‘You 
Work like A Girl’: The Fragmentation of Work Through the Lens of Gender and Class, Oxford 
Hum. Rts. Hub (May 8, 2017), https://ohrh.law.ox.ac.uk/you-work-like-a-girl-the-
fragmentation-of-work-through-the-lens-of-gender-and-class/  [https://perma.cc/
S277-RE77].

188.  See David Singh Grewal, The Laws of Capitalism, 128 Harv. L. Rev. 626 
(2014) (reviewing Thomas Piketty, Capital in the Twenty-First Century (2014)); Deb-
orah Dinner, Beyond “Best Practices”: Employment-Discrimination Law in the Neoliberal 
Era, 92 Ind. L.J. 1059 (2017) (arguing that even the Title VII anti-discrimination 
scheme is deeply embedded in neoliberalism).

189.  See Estlund, supra note 168.
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of overtime compensation and the underlying issues we must grapple 
with, suggesting that to fully and comprehensively contend with over-
riding overtime and its ramifications, we need to ultimately override the 
need for overtime.

The first paradox is the inherent tension between the legislative pur-
poses of FLSA and the means it uses to achieve them.  While FLSA aimed 
to limit excessive working hours to ensure that workers had adequate 
time for rest, leisure, and personal responsibilities, the Act set to accom-
plish this goal through a taxation mechanism: any hours worked beyond 
the forty-hour workweek threshold would require overtime compensa-
tion at a rate of one and a half times the regular pay.190  The purpose of 
this provision was to dissuade employers from demanding excessive work 
hours by making overtime more expensive.191

However, this mechanism inadvertently created tension with its own 
goals: while the intention was to limit working hours and spread work 
among more employees, the higher pay rate for overtime nonetheless 
incentivizes workers to seek overtime from an employer to increase their 
earnings.  Moreover, the taxation on employers doesn’t dissuade them 
from having their employees work overtime, given the costs of seeking 
additional employees to fill the void.  This paradox means that while 
FLSA was designed to protect workers’ health and well-being by limiting 
standard working hours, it simultaneously encouraged employees, partic-
ularly those with greater financial need, to work more hours.  Extending 
the compensation of overtime to decentralized work might recreate a 
similar effect: promoting higher pay over enabling leisure, personal, or 
family life.

By contrast, enhancing remuneration, particularly for precarious 
and part-time positions, could significantly reduce workers’ need to seek 
decentralized work and engage in excessive overtime.  Various European 
countries exemplify effective regulation of part-time work, ensuring it 
offers quality employment with competitive wages and opportunities 
for advancement and professional development.192  In the Netherlands, 
for instance, high-income professionals in fields such as law and med-
icine have the option to work part-time while still progressing in their 
careers, and lower-income jobs are secured with a decent minimum wage, 
promoting a more egalitarian political economy.193  The establishment 
of remunerative and desirable part-time positions could be furthered 

190.  See supra Part II.
191.  See Estlund, supra note 4.
192.  Hielke Buddelmeyer, Gilles Mourre & Melanie Ward, Recent Developments 

in Part-Time Work in EU-15 Countries: Trends and Policy 10 (Inst. of Lab. Econ., Dis-
cussion Paper No. 1415, 2004); Alan Bogg, The Regulation of Working Time in Europe, 
in Research Handbook on EU Labor Law 267 (Alan Bogg, Cathryn Costello & A.C.L. 
Davies eds., 2016).

193.   Jelle Visser, Tom Wilthagen, Ronald Beltzer & Esther Koot-van der Putte, 
The Netherlands: From Atypicality to Typicality, in Employment Policy and the Regulation 
of Part-Time Work in the European Union: A Comparative Analysis 190 (Silvana Sciarra, 
Paul Davies & Mark Freedland eds., 2004); Katrin Bennhold, Working (Part-Time) in 
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through unionization, workers’ organizations, or legislative measures, 
thereby alleviating the reliance on overtime, particularly in decentral-
ized work.

However, enhanced remuneration is not a panacea, as it fails to 
address the second paradox: the pervasive culture of extensive working 
hours has infiltrated, even fragmented, part-time employment.  Scholars 
observe that in the United States, the workplace culture is characterized 
by exceedingly long working hours, surpassing those in other industrial-
ized nations.194  They argue that workplaces are structured to prioritize 
workers who are perpetually available to their employers, with American 
job designs predominantly founded upon this “ideal worker” para-
digm.195  This norm venerates time and availability as the quintessential 
attributes of the exemplary employee.  The ideal worker norm equates 
the amount of time spent at work with one’s value as a worker.  The 
norm of long hours, designed around such an ideal worker, has long 
been argued to discriminate against caregivers, who often must resort to 
part-time jobs.196

the 21st Century, N.Y. Times (Dec. 29, 2010), https://www.nytimes.com/2010/12/30/
world/europe/30iht-dutch30.html [https://perma.cc/8J3E-XVVE].

194.  See Janet C. Gornick & Marcia K. Meyers, Families That Work: Policies for 
Reconciling Parenthood and Employment 59 (2003); Hours Worked, OECD, https://
www.oecd.org/en/data/indicators/hours-worked.html [https://perma.cc/3VGT-
PDDA] (last visited June 7, 2025). 

195.  Joan Acker, Hierarchies, Jobs, Bodies: A Theory of Gendered Organizations, 4 
Gender & Soc’y 139, 140 (1990); see Joan C. Williams, Unbending Gender: Why Family 
and Work Conflict and What to Do About It (2000); Joan C. Williams, Reshaping the 
Work-Family Debate: Why Men and Class Matter (2010); Catherine R, Albiston, Insti-
tutional Inequality and the Mobilization of the Family and Medical Leave Act: Rights 
on Leave 70 (2010);  Eichner, supra note 11; see also Deborah A. Widiss, The Federal 
Pregnant Workers Fairness Act: Statutory Requirements, Regulations, and Need (Especially in 
Post-Dobbs America), 27 Emp. Rts. & Emp. Pol’y J. 84 (2024) (discussing the need for 
statutory pregnancy accommodations); Suzanne A. Kim, On “Self” Care, 57 Conn. L. 
Rev., 317, 360 (2025) (discussing disparities in workplace accommodations).

196.  See Mary Becker, Caring for Children and Caretakers, 76 Chi-Kent L. Rev. 
1495, 1517 (2001); see also Debbie N. Kaminer, The Work-Family Conflict: Developing a 
Model of Parental Accommodation in the Workplace, 54 Am. U. L. Rev. 305, 330 (2004); 
Laura T. Kessler, The Attachment Gap: Employment Discrimination Law, Women’s Cultural 
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414–15 (2001); Joan C. Williams & Nancy Segal, Beyond the Maternal Wall: Relief for 
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Political Ideals 52 (2010); see also Kathryn Abrams, The Second Coming of Care, 76 
Chi.-Kent. L. Rev. 1605, 1613, 1617 (2001) (noting that social institutions require 
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in the Law of Stereotyping and Implicit Bias, 59 Hastings L.J. 1311 (2008); Catherine 
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The long-standing conception of ideal workers traditionally involves 
those who dedicate long hours to a single employer.  Paradoxically, 
however, this same norm of extended working hours has increasingly 
permeated part-time, decentralized employment too. At first glance, 
the ideal worker paradigm, which values employees based on their time 
commitment, might not appear relevant to decentralized work—which 
is often fragmented, partial, and precarious.  However, because this par-
adigm has become entrenched as a societal norm, the expectation of 
long working hours has infiltrated even part-time employment, albeit 
without the accompanying rewards of overtime compensation. The ideal 
worker norm perpetuates a vicious cycle that significantly impacts decen-
tralized work by engendering an expectation of extensive working hours 
across the labor market.197  Consequently, workers engaged in decentral-
ized micro-jobs are often compelled to cobble together multiple jobs, 
extending their workday across numerous employers.  Therefore, even 
decentralized, sporadic, and ostensibly part-time employment occurs 
within the framework of the ideal worker paradigm.  Moreover, individ-
uals who are unable or unwilling to conform to this norm are frequently 
marginalized from desirable positions within the labor market.  This mar-
ginalization often drives many to seek part-time work.  However, when 
the prevailing labor market norm dictates long hours, any deviation from 
this standard is perceived as inadequate and is, accordingly, inadequately 
remunerated.  This insufficient compensation further compels workers 
to seek additional employment, thereby exacerbating the need to hold 
multiple jobs concurrently.

In summation, while the archetype of the ideal worker traditionally 
epitomizes those who dedicate extensive hours to a single employer, a par-
adox emerges as these extensive hours increasingly permeate part-time, 
decentralized, and piecemeal employment due to economic exigencies.  
Ironically, the ideal worker paradigm not only drives and legitimizes the 
pursuit of supplementary decentralized work but also could sustain and 
fortify itself through compensatory mechanisms for overtime in such 
roles.  To address the pervasive issue of overriding overtime in decen-
tralized work comprehensively, it is imperative to pursue regulatory 
mechanisms for compensation but also to ultimately transcend both the 
material and cultural imperatives that underpin this phenomenon.

To end on an optimistic note, recent advances in Artificial Intelli-
gence (AI) technology that shorten many tasks198 may provide a source 

Conundrum Redux: The Entrenchment of Structural Norms, 91 Denv. U. L. Rev. 963, 992 
(2014). 

197.  Renan Barzilay, supra note 1. 
198.  Estlund, supra note 4.  AI can, however, pose significant difficulties of its 
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of hope for the future.199  Particularly, advances in generative AI have 
the potential to reduce working time through the automation of repet-
itive and mundane tasks and the streamlining of others.  In addition, 
AI algorithms can analyze vast amounts of data quickly, increasing effi-
ciency and productivity and potentially reducing the total number of 
hours needed to complete work.  Scholars note that AI-based technolo-
gies have already significantly reduced the time required for various jobs, 
including speeding up procedures and augmenting decision-making.200  
This shift may not only benefit employers by increasing efficiency but 
can potentially also enhance employees’ quality of life by allowing for 
shorter workweeks.  

Yet, technology is never neutral, and its effects coincide with the 
structural legal apparatus within which it operates.201  So, if legal poli-
cies are implemented to support the goal of reducing the need to work 
overtime while providing decent work, this could provide for a more 
egalitarian political economy.  The technological shift is promising in 
that it could alter the cultural meaning and the value attributed to work-
ing time, transforming who are considered ideal workers from the ideal 
work norm of today, which focuses on time as a measure of quality, to 
other parameters. This could alter the ideal worker norm and support 
shortening the workweek.  If decent wages are also provided, this could 
override the need for overtime, fostering a more balanced and equitable 
labor market.

Conclusion

This Article pioneered the exploration of overriding overtime in 
decentralized work—a phenomenon impacting millions of workers yet 
conspicuously absent from existing legal scholarship.  Amid the exten-
sive discourse surrounding flexible work arrangements, the gig economy, 
and digital labor, one critical aspect of the American labor market has 
remained notably absent from scholarly attention: the simultaneous 
employment in multiple jobs by millions of American workers.  This 
Article addressed this phenomenon, elucidated the legal challenges it 
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presents, and advocated for a shift in the regulation of working time in 
the twenty-first century.

The Article introduced the concept of decentralized work to 
describe the practice of individuals holding several jobs concurrently.  It 
highlighted that, as of now, at least 8 million U.S. employees are engaged 
in such multi-job arrangements.  The analysis emphasized the severe 
implications of this work structure, particularly for women and low-wage 
workers who are striving to piece together sufficient income from various 
employers to meet their financial needs.

The Article further revealed the incongruities within existing legal 
frameworks when confronted with this phenomenon. Despite recent 
advancements aimed at addressing employee misclassification under 
FLSA, reducing exemptions from the law, and advocating for fair sched-
uling legislation, the regulation of working time remains anchored in a 
Fordist work archetype prevalent in that era, which fails to adequately 
address the need for overtime compensation for workers engaged in 
decentralized work arrangements.

This Article delineated how workers involved in decentralized work 
remain outside the scope of FLSA and do not have access to overtime, 
despite working increasingly long hours.  The result is overriding over-
time and exacerbating precarity in the labor market.  Moreover, this 
creates an overriding overtime pay gap, which may carry significant 
gendered implications.  The Article explored the ramifications of this 
neglect and its contribution to increasing worker insecurity and depen-
dency and contended that these consequences are not inevitable.

The Article initiated a comprehensive exploration of legal responses 
to this phenomenon, from a laissez-faire model that is premised on 
principles of freedom of contract and views decentralized work as entre-
preneurial, to an abolitionist stance that considers decentralized work as 
compulsory and would ban overtime work altogether.  The Article uncov-
ered and articulated the normative foundations of each approach.  It 
then proposed an innovative regulatory framework for recognizing over-
time in decentralized work, advocating for a shift in focus toward the 
needs of workers, and seeing decentralized work as a current necessity 
in a neoliberal market regime.  Specifically, it suggested a novel legal 
mechanism of pro rata remuneration for decentralized work, explaining 
how it aligns with FLSA’s objectives of work distribution, worker health, 
and equity.

While acknowledging the challenges inherent in this regulatory 
approach, the Article argued that, given the continued relevance of 
FLSA’s purposes, it is essential to adopt a regulatory framework that 
addresses overtime in decentralized work. The Article also posited that 
achieving better remuneration for all types of employment, including 
fragmented and part-time jobs, alongside a cultural shift in perceptions of 
valued work, is crucial for a comprehensive solution.  Finally, it suggested 
that advancements in generative AI technology, which could streamline 
tasks and potentially shorten the workweek, may redefine the value of 
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working time and support a reduced workweek.  Combined with fairer 
and more sufficient wages for work, these technological advancements 
could mitigate the need for overtime and contribute to a more egalitar-
ian political economy.
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