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..have a national agenda for the Palestinian-Arab minority, but not a
secular one that calls, for example, for the abolishing of religious
authority or even for the creation of a territorial civil regime to which a
Palestinian-Arab can opt out to. Even the Communist Party
concentrated its efforts on the national struggle of the Palestinian-Arab
minority, leaving aside issues of religion, especially in the domain of
family law. Given the fact that the Palestinian-Arab minority is still
dependent on patriarchy as a social order, at least to some extent, this
secular leadership calculated that should it raise the secular flag and
push for a territorial regime of family law, this could lead to internal

divisions that might weaken its national agenda and lose supporters.!”
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Enforcement of the law upon Palestinian-Arabs was guided by the
concern about offending their “sensitivities,” which brings us back to
the Janus-faced liberalism that guides the relations between religions
and the state in Israel, relegating the concerns of individuals within
religious minorities to the private realm of these communities, all in

the name of multicultural liberalism.2!
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When a minority is in conflict with the state, suffers from
subordination and widespread discrimination, and blames this situation
on the hegemonic status of the ruling majority, then intervention by
state institutions in minority affairs, or the merest call on state

institutions to interfere, triggers resistance from within,2”
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This decision was the cause of much anger among the Indian Muslim
community, the major cause being the liberty that the Indian Supreme
Court, identified with the Hindu majority, took in interpreting the
shari’a. As such, the decision lacked legitimacy in the eyes of the
Muslim minority and was also conceived as undermining the
communal integrity of the Indian Muslims. The protests of the Indian
Muslim community paid off. In 1986, a special enactment promoted by
the Indian Prime Minister at the time, Rajiv Gandhi, overturned the

Court’s decision.??
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I have always thought that the constitutional constellation of the state
of Israel as a Jewish state, alongside the subordinate status of the
Palestinian-Arab citizens of Israel and the oppression they face because
of their excluded status as non-Jewish citizens, has a fundamental
bearing on the nature of the multicultural predicament Palestinian-Arab
citizens face when coming under the jurisdiction of their respective
religious courts.3!
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I will highlight the judicial pronouncement in four major Israeli
Supreme Court cases in which the civil norm of equal treatment of
women and the individual dignity of the litigant as perceived by the
Court were upheld against the religious norm of the particular religious

community—which in these cases happened to be the Muslim one.*>
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Eventually, this surge of judicial activism spilled over to other
religious courts, namely, those of the Palestinian-Arab community,

instructing them too to abide by more egalitarian norms.*?
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...did not really develop, probably because of the social order within
the Palestinian-Arab minority, where litigation of a family mater in
court, be it shari’a or other, is an option of last resort rather than one of

tactics or a procedural game.>3
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The contextual variable of endogamy identified in chapter 4 as part of
the national project of Israel as a Jewish state is still dominant.®!
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Israel cannot admit the objective behind religious jurisdiction among
Palestinian-Arabs; namely, to maintain their boxed-in identities, and
ultimately to better control them and preserve Jewish identity.
Admitting to this aim would undermine Israel’s quest to appear as
democratic.6”

In Israel’s reality all throughout, the Jewish nation and religion are
inseparable: the state is regarded as one created for the preservation of
the Jewish nation, which must be maintained through, among other
things, rabbinical jurisdiction over marriage and divorce... The
exclusive jurisdiction of the rabbinical courts over these matters
performs two functions: unity and gatekeeping... By preserving
exclusive jurisdiction for the religious communities over marriage,
Israeli law, in effect, seeks to prevent mixed marriages that will dilute
the Jewish community and obscure the boundaries between the Jewish
majority and the Arab Muslim and Christian minority, thus threatening
Jewish national unity.%8
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[W]e should look at them as Israeli citizens who are members of
different religions and communities... In other words we do not have
one problem of the Arabs but problems of different communities and
nations, and we should deal with each problem separately and stress
and develop the conflicts between the different sects and diminish their
Arabness. Thus they will forget that they are Arabs and know that they
are Israelis of different creeds.”#
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[TThe Israeli establishment [and] the Palestinian-Arab political
establishment, both... have a vested interest not only in maintaining the
Palestinian-Arab religious jurisdictional authority but also in

presenting it as having a liberal and multicultural nature.””
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