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have a national agenda for the Palestinian-Arab minority, but not a secular
one that calls, for example, for the abolishing of religious authority or even
for the creation of a territorial civil regime to which a Palestinian-Arab can
opt out to. Even the Communist Party concentrated its efforts on the national
struggle of the Palestinian-Arab minority, leaving aside issues of religion,
especially in the domain of family law. Given the fact that the Palestinian-
Arab minority is still dependent on patriarchy as a social order, at least to
some extent, this secular leadership calculated that should it raise the secular
flag and push for a territorial regime of family law, this could lead to internal

divisions that might weaken its national agenda and lose supporters.!”
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Enforcement of the law upon Palestinian-Arabs was guided by the concern
about offending their “sensitivities”, which brings us back to the Janus-faced
liberalism that guides the relations between religions and the state in Israel,
relegating the concerns of individuals within religious minorities to the
private realm of these communities, all in the name of multicultural

liberalism.2!
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When a minority is in conflict with the state, suffers from subordination and
widespread discrimination, and blames this situation on the hegemonic status
of the ruling majority, then intervention by state institutions in minority
affairs, or the merest call on state institutions to interfere, triggers resistance

from within.27

75°0% 05NR% B°91PY” NPNTIONT INTIN HY NN DPRIPIT VIVPT 2PN TR ,7T 23N
“traitors who dance to the beat of western ) 7279171 2w 1n1L1 ¥279%% 0*7pI177 0771123
28 (trends”
YW NPONIDMAT AWIDT Y1270V NNATIA WA 7NPROWAAT NNDTW IR PwHR 12NN
TRPT YW DONPWR NNW YRR TY VAW DY 7101 12 Awnnaw Shah Bano
09957 VEWNITNA YW DVIDW? DPNINI D AITRT 23 YW ANDWNHIT °1T 1712 N TP

.223—222,179—177'1y2,00 24
.178 'y ,0w 25

.173—169 'y2,0W 26

.169 'nya,qw 27

.170’Py2,0w 28

279



3”DWN 12 YWnm1 vdwn 1102py° 2730299%

NI 2T RIT TIPR 232 PRnY 0K 19X VEWNTNIAW NI 1717 DIX AT DY
(DI MIP°7R *13 P2 DPINIR DRIV IWHRNT IATH M0 aY) N7 AR 93 hw
X, 1YW N7 NN 0131PT NAYDM WK I MIRNRY YW ANWRIT D3N3
YRV PRITPAT I DR IROAW 2°RI0 YW 310 PRI 1mxY? NI37 27107 vInIn
YW SNRBWMT "N 1772 2IYNAY MBYY WA XY RI7 D2IX ,NIPIITIN NIDINY ANDwN
,DPRIVI? PR OW 79Y2W N0 N°2"NpYa 70y Shah Bano nwn . n201m7 0Iv NI
“NI0N NPT AWIRT .DOWIAT DY NWOIWN ATI97 270V ,0%I0 WibWI D°YIIR 100N
TIpma YW MY 277 02 .0PRIW I PID INRY XY NR 01157 1997 RV, DOVENR
021X ,0°WI7371 INRY 7292 DWTIN AWILW TWH 79w NINTAT NI 270 707 Y¥an
INRY 03 72 02WL Pwnib Y¥an nR 207 717 X¥H XKW 1TV MR vBWNITN
mPaAY "M INWR DX W3 H¥2% MOR PDYW YWY NIWID IR R POV 1 19PN
NY27 NPUDWNTI ARYINM AYIWT 2W 1T NIWID .DWIPAT INRY 001°1n 01p 2RI 10
J12°%77 27p2 A0 TNV 7T PIPOD BYIX I YW 1YY LBWNATNAI IR 70N

ST MY0MA

This decision was the cause of much anger among the Indian Muslim
community, the major cause being the liberty that the Indian Supreme Court,
identified with the Hindu majority, took in interpreting the shari’a. As such,
the decision lacked legitimacy in the eyes of the Muslim minority and was
also conceived as undermining the communal integrity of the Indian
Muslims. The protests of the Indian Muslim community paid off. In 1986, a
special enactment promoted by the Indian Prime Minister at the time, Rajiv

Gandhi, overturned the Court’s decision.2?
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I have always thought that the constitutional constellation of the state of
Israel as a Jewish state, alongside the subordinate status of the Palestinian-
Arab citizens of Israel and the oppression they face because of their excluded
status as non-Jewish citizens, has a fundamental bearing on the nature of the
multicultural predicament Palestinian-Arab citizens face when coming under

the jurisdiction of their respective religious courts.31
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I will highlight the judicial pronouncement in four major Israeli Supreme
Court cases in which the civil norm of equal treatment of women and the
individual dignity of the litigant as perceived by the Court were upheld
against the religious norm of the particular religious community — which in

these cases happened to be the Muslim one.43
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Eventually, this surge of judicial activism spilled over to other religious
courts, namely, those of the Palestinian-Arab community, instructing them

too to abide by more egalitarian norms.*?

D117 077,07 NP0 PPIRTN2Y Y2 W NPNR AN 7197197 1780 R 12007
92771 WK 11°PY VOWHITNAN NIND 7377 M1 0INID RIIW ,NOIT T2y AYIpNIY
PIVY VOWNI NP2 PIN? 5701 PP N2 12771 .0 NTT 777N Y11 VIBI NIDT HY NI
nITY Yy 2°11,2001 NIWA, 07377 NI 793 INRY 92PN WK, 19957717 WNR,AnDWwn
ST TN L1995 NIW2 DPIW ,ANDWA *1I¥Y LOWHIITN’A YW INIOND DX LIV NI
50, 2wy 3 @ RIW 1171y PV 7 191 0221277 12707 N2 YW N*IvYan on1ono ,n2 nnabn
MY 027977 DY ARIAR N1277 00w 710 TIN 029 0INRT 0717 VoW T3
N93I%7 AYDINY P73 712783 093 777 137 .0PAIRT 130702 YW 7922pm NIOND 7180
TNY?2N DR 0*TPA? 701 TWORT MWK, DPWIA LOWNY DITTVT P2 7NIMDN0 PIIN” YW
NR D°PAY PINT PRI 1995 NIWA 2127 XYY, AIIX VOWH™N22 772N 7171 * Puan?
nYnAY% PaRNT ANDI NXT NIAPYI 19X NIVAN2 1177 JNXY Andwn *11yh vownI NN
1373 72w 0PN PINTNAW  NPTPTR T NIV PV 03 7T vDwn N2 YW vID W N3N
, AN 7127 NI2HOM (218131 21201 YW 7PN,V TINT 1B TIW RPN °DY) 12 N3N
1777702 2w 79pHAW K17 9370 WD .02WwI °2°00% 0711937 0°RwIIT 23 DX 03 1990w
PARM .DN12MD YW NN 123372 7110 7T IPW 7°7,071397 177020 7012 ,00I0R7
VBWMI N2 PIN? MNRTI 5 /01 1IN N3P NIAPYA ANYEAA 937 YW 19103 NI T
MDWN IWH
0L 2157 NINNAN NOID 120 PW 727 72°1N2 00T I ARIIDT 7 78N MR
,I29Y NPITR 71720 "N3IR YW 7°X°9KRIp 7I8I31,0°29Y 1015 130 Yw 71 9521 ,00mwn
D7 NITAINMA 79PN K27 .ANYAR 1N AYYDW ,0TX NIST 13RI D2WI PNAIR N17Y
5151999977 DRPORT QY 0°7TA 1°77 DRPYNW ,0°1U0?D 7073V DIRP LI PIDT DOIRP” T8N
nnY oIpmn 777 IXOW °% X1 .0°MY0IM7 YW NTR WHINII AYIWA 7vIa AYNIn? mvva
XWII2 0227977 D°RP* 0721077 27p27 22V 22X MINWT NITHYI YW NI NYIIDH 739N
112°11 0179702 N 27 ]IV 229V MR 0PNDIAT NINION 1273 T AWIDAW AR LT
DA% O 2ANPAY *531 ,0*NTI PI7°N2 YW ONIdND PAWRTYY 03,1 NI
72°71p2 wen PWw TaTN2IN AnwIl X7 927 YW D102 00 U8n rvip 595172
INST 7AW 72N 75N 037N 37 7721 52771 1P N YW InYap Mapya nnhoIni
*15°0% WX NPHUDIX TNIY? NIMWY 22V NV 2WN DN TN PINT NYET
1°2 7NIION0T PIIN” 3 03 78N 12NN 2 T¥N LI 0NN 1127277 NinTIDT awh
“did not really develop, probably because of the social order N71°117IXITI NIPNIT NINDIVA

256 /MYa,00 49
.1953—37WN7 ,(PWIP3 PRIWI) 0127 17 °NA LIDW pIn e T3 50
.250 'y ,1 w7 9299 ,KARAYANNT 51

ov 52

287



3”DWN 12 YWnm1 vdwn 1102py° 2730299%

within the Palestinian-Arab minority, where litigation of a family matter in court, be it
53 shari’a or other, is an option of last resort rather than one of tactics or a procedural game”
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Israel cannot admit the objective behind religious jurisdiction among
Palestinian-Arabs; namely, to maintain their boxed-in identities, and
ultimately to better control them and preserve Jewish identity. Admitting to

this aim would undermine Israel’s quest to appear as democratic.%7

In Israel’s reality all throughout, the Jewish nation and religion are
inseparable: the state is regarded as one created for the preservation of the
Jewish nation, which must be maintained through, among other things,
rabbinical jurisdiction over marriage and divorce... The exclusive jurisdiction
of the rabbinical courts over these matters performs two functions: unity and
gatekeeping... By preserving exclusive jurisdiction for the religious
communities over marriage, Israeli law, in effect, seeks to prevent mixed
marriages that will dilute the Jewish community and obscure the boundaries
between the Jewish majority and the Arab Muslim and Christian minority,

thus threatening Jewish national unity.68
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[W]e should look at them as Israeli citizens who are members of different
religions and communities... In other words we do not have one problem of
the Arabs but problems of different communities and nations, and we should
deal with each problem separately and stress and develop the conflicts
between the different sects and diminish their Arabness. Thus they will
forget that they are Arabs and know that they are Israelis of different
creeds.”4
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[T]he Israeli establishment [and] the Palestinian-Arab political establishment,

both... have a vested interest not only in maintaining the Palestinian-Arab
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religious jurisdictional authority but also in presenting it as having a liberal

and multicultural nature.”’
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