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.eds., 2002)

219



ITIN DTN PN

MY’ TIWYYYNT RN LIPVIPI PI2 AN CLIRN MDY ANIT NIIT NIIRD
NRI MWK MIPAT DR AWTR WRI DWW MR 19°32 Aubww nwiion mpI1o1?n?
DIPVLIPA VOWNT PN QWY RN DI 217 W PRTVIIRNT NRT QY .OPYRITIVIPRA
M2XYH LIPLNPA DAVAT 1T YW PRPUD TP KIT IO NPV 0N LT DANIDD PR
H3Y mIYm PHON WK IDPM NAR NPIN NI30M XYY WpRa ,An31T2 ,(BGB) "1 0pTIpi
Hypni 4°nwLs N°DI0IY°D TPIRNY PRTIY *22m 022171 21972 NIIWDRIT NLDWNT NYRY
173 9MYNAY MIPISW NPVBWAT NPYAR Y3V 112 Mvn (N0 Wpta 0IrvIIRpa 20U IR
mDI0127D YW N N2 NIPVIIRN MYRW NPPVATIN MYIITT IR TI3Y *van 0arnn
DOIPT2 NN PWY DIIART DIWA RN YW IPINRTDNIRT I DRT DY 0N
DR MW23T1 NIPIILIIRT NIPIRN,IDIRT NIXPI.0°TI0 °1°7 YW *DIDI2DI 0°027 Y¥ 07VIIRN
7D79RY WY YEHR DUTINT 21772 NIXITT LYY 23102 NDOND VI YW FMMINLIRG DY 1100
NIPR°13 NIIIRN 197 79D YW I¥77 N°27IRN DR 91939 10°1 37 78122 .N17I0T JNIR PW nudwn
DTN *1°TY ARPTIIAN 0D MY 2NN 21T YW DPINREIN NIIIRD 50010 01T YW NreIp
DTN °1°7 YW QNII071 3T APIIRN 9D HY .0IX %12 YW anYYIN DR DOXOWH ON1R Y Noo1an
6.ppWn YW 2939571 MINYIT K27 INPA NI NPINRRING APIRNT .OPNIRYIN 252 NIN3
NI7Y1 LIPLIPI NNINRT DIV ARNI 0TI T 2W NPVIIRNT T2PNOT IR NRT NPIY?
SIPMINRTIDNIRT 1772 NDPRR Y 7917 N°DI0ID AW
P72 ATAR 172 1P RY 1P INRTYAIRGT 1772 NIDIINT 2172 MINW MIPI0RIT P0RIDT MWIH3
5952 1377 YW 37°PDN DX NINX 171 DX 23 NIRT LOWNT MY NW 13 113 2P0IPLNPT
RN YW QYAWR NNWA LAY 277X 72 N1TIN NIST W N5 oK K152 LOWNT NI YW
7739°9°7 DA NPNRN” QWA AWIN 71I0RIT NPIPTINKRT NIID0AT 1°73 ANNDNT NHTIPR
195 ,mMYy> N1 TTIY? DWITI 0N PIW 7PV IR 7YY 79577 1IN YW 707022
OnY%on WK DX MIRID AT 1Y 0DV NI 1AW pTIA PV 737 17m NYYING WX N1o7
OX 17w ,MP°Y° 7IPAN 710 NMDAW 10N AT 0P 12 7P 13W 2312 YADIT DR THvaY

Aristides N. Hatzis, The Anti-Theoretical Nature of Civil Law Contract Scholarship and the X7 4
.Need for an Economic Theory, 2 COMMENTARIES IN LAW & EcoNoMmics 1 (2003)

CHARLES FRIED, CONTRACT AS PROMISE: A THEORY OF CONTRACTUAL OBLIGATION 5-6 (1981); 1X9 5
Lon L. Fuller & William R. Perdue, The Reliance Interest in Contract Damages (Parts I & I1), 46
YALE L.J. 52, 373 (1936, 1937); Peter Benson, The Unity of Contract Law, in THE THEORY OF
CONTRACT LAW: NEW ESsAys 118 (PETER BENSON ed., 2001); Daniel Friedman, Restitution of
Benefits Obtained through the Appropriation of Property or the Commission of Wrongs, 80 COLUM.
.L.REV. 504 (1980); Andrew S. Gold, 4 Property Theory of Contract, 103 Nw U. L. REv. 1 (2009)
.STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 289-386 (2004) X9 71’7’7

Gregory Klass, Efficient Breach Is Dead; Long Live W81 ,31INR VAN 79°¥°7 79977 07IN2 11772 7
Efficient Breach, in THE PHILOSOPHICAL FOUNDATIONS OF CONTRACT LAW 362 (Gregory Klass,
X7 LAY D7 1IN DY NnDTIBN NMPaY .George Letsas & Prince Saprai eds., 2014)
713979 1% ,n*12y2 179 .Friedmann, The Efficient Breach Fallacy, 18 J. LEGAL STUD. 1 (1989)
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Clark A. Remington, Intentional Interference with Contract and the Doctrine 03 IX7.462'Py2,00 9
of Efficient Breach. Fine Tuning the Notion of the Contract Breacher as Wrongdoer, 47 BUFF. L.
REV. 645, 647 (1999) (“The law has come to regard the obligation to perform a contract as being
generally equivalent to an option to perform or pay damages. Holmes saw the matter this way more
“The legal duty to keep a promise is : 177 W72 Richard Posner 2013 .than one hundred years ago”)
merely a prediction that if you don’t keep it you’ll have to pay for any harm that breaking your
RICHARD A. POSNER, THE PROBLEMATICS OF MORAL AND X7 ,promise imposes on the promisee”
.LEGAL THEORY 207 (1999)

Joseph M. Perillo, Misreading Oliver Wendell Holmes on Efficient Breach and 81 ,n7p"2% 10
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Peter Linzer, On the Amorality of Contract Remedies-Efficiency, Equity, and the Second X1 11
Restatement, 81 CoLuM. L. REv. 111, 111 (1981) (“The traditional goal of the law of contract
remedies has not been compulsion of the promisor to perform his promise but compensation of the
promisee for the loss resulting from breach. ‘Willful’ breaches have not been distinguished from
other breaches, punitive damages have not been awarded for breach of contract, and specific
performance has not been granted where compensation in damages is an adequate substitute for the
injured party. In general, therefore, a party may find it advantageous to refuse to perform a contract
if he will still have a net gain after he has fully compensated the injured party for the resulting
Robert L. Birmingham, Breach of Contract, IR ,2°Y>71 71577 NN YW 071 1n°1Y loss”)
Damage Measures, and Economic Efficiency, 24 RUTGERS L. REV. 273 (1970); John H. Barton, The
Economic Basis of Damages for Breach of Contract, 1 J. LEGAL STUD. 277 (1972)
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Pheobeus Chr. Chistodoulou, Law of X9 .PHWYIRY TIDD L1177 DRI NN n‘mpnn aInynIr 12
Obligations, in INTRODUCTION TO GREEK LAW 81 (Konstantinos D. Kerameus & Phaedon J. Kozyris
eds., 2™ ed. 1993) (“The primary legal remedy for non-performance is a claim to performance in
kind”); Codigo Civil (Spanish Civil Code) art. 1096 (“[Wlhen what should be delivered is a
determinate thing, the creditor ... can compel the debtor to perform the delivery ...””); Codice Civile
(Italian Civil Code) art. 1453 (“In contracts providing for mutual counterperformance, when one of
the parties fails to perform his obligation, the other can choose to demand either performance or
.dissolution of the contract, saving, in any case, compensation for damages”)

RUDOLF B. SCHESINGER et al., COMPARATIVE LAW 739-740 (6™ ed. 1998) (“[Tlhe civilians’ 13
recognition of the obligee’s right to specific performance (so long as performance is not shown to
be actually impossible) stands in marked contrast to the common law’s preference for non-specific
remedies...The result is that, contrary to common-law notions, a judgment ordering specific
performance, i.e., performance in accordance with the terms of the contract, is the normal, primary
.remedy for nonperformance in most civil-law countries”)

BASIL S. MARKESINIS, HANNES UNBERATH & ANGUS JOHNSTON, THE GERMAN LAW OF CONTRACT: A 14
COMPARATIVE TREATISE 399 (2006) (“[In] German law ... the idea of an ‘efficient’ breach [and] ...
the question whether breaching the contract is appropriate does not arise in the first place. After all,
.the promisee is entitled to enforce the promise specifically”)

Daniel Hass, Geerte Hesen & Jan Smits, Introduction, in SPECIFIC PERFORMANCE IN CONTRACT 15
LAW: NATIONAL AND OTHER PERSPECTIVE 1, 2 (Jan Smits, Daniel Hass & Geerte Hesen eds., 2008)
(“The action for specific performance is usually seen as a famous example of divergence between
the civil law and the common law. Whereas the action is readily available in continental European
jurisdictions and viewed as primary remedy of a contractual party, it is traditionally seen as a
secondary action in English law: as an equitable remedy, it is only available if damages do not
.201—193 'nY ,1 W”1 929 ,SMITS ; provide adequate relief”)

FRANCESCO GIGLIO, THE FOUNDATIONS OF RESTITUTIONS FOR WRONGS 93-99 (2007); Mathias 1X7 16
Siems, Disgorgement of Profits for Breach of Contract: A Comparative Analysis, 7 EDINBURGH L.
REV 27,36-37 (2003); Tobias Helms, Disgorgement of Profits in German Law, in DISGORGEMENT
OF PROFITS: GAIN-BASED REMEDIES THROUGHOUT THE WORLD 219 (Ewoud Hondius & Andre
Janssen eds., 2015)
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MIRJAN R. DAMASKA, THE FACES OF JUSTICE AND STATE AUTHORITY: A COMPARATIVE APPROACHTO 17
.THE LEGAL PROCESS (1986)

Robert Bejesky, The Evolution in and International Convergence of the Doctrine of Specific 18
Performance in Three Types of States, 13 IND. INT’L & Cowmp. L. REV. 353 (2003); Mariana
Pargendler, The Role of State in Contract Law: The Common-Civil Law Divide (October 6,2016),
.available at www.papers.ssrn.com/sol3/papers.cfim?abstract id=2848886

“Common law systems, by contrast, embrace the opposite approach :5 ‘ny2 ,0w ,Pargendler 19
legislatures and courts are less willing both to meddle with the terms of the contract and to offer
relief to the aggrieved party if voluntary performance is not forthcoming. Under lan Macneil’s
conceptualization of the two dimensions of freedom of contract, the common law favors only a
.narrow version of it, in the sense of ‘freedom from restraint’ in making or receiving promises”

.54—50,32—28 'ny2,18 W” 1 9°¥Y ,Pargendler 20

Ronald J. Scalise JR, Why No “Efficient Breach” in the Civil Law?: A Comparative Assessment of 21
the Doctrine of Efficient Breach of Contract, 55 AMERICAN JOURNAL OF COMPARATIVE LAW 721
.(2007)
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“The leading distinction between the systems ,1°7127% .1752 N1DIIN °3°72 2IMHT D72 2990 Hun
so far discussed is between civil law systems which in principle recognize specific enforcement, and
common law systems which regard the specific enforcement of obligations other than money debts
as exceptional and discretionary. In practice the gap between the two approaches is not great as
might appear... That is not to say that there are no differences at all between civil and common law
systems, but they are less considerable than the starting theories of the two approaches might
22 suggest...”

“Specific *2 Co-operative Insurance 177 P05 11D 7777 2N 0% 115 *3pY )79 Sy
performance is traditionally regarded in English law as an exceptional remedy. ... By contrast, in
countries with legal systems based on civil law, such as France, Germany and Scotland, the plaintiff
is prima facie entitled to specific performance. ... In practice, however, there is less difference
between common law and civilian systems than these general statements might lead one to suppose.
... I have made no investigation of civilian systems, but a priori I would expect that judges take
much the same matters into account in deciding whether specific performance would be
23 inappropriate in a particular case”

931X 0227771 *vID2 ?7?77 1Y °3 (Rowan) (R ‘['?10 7IYL ,N1INR 07w *10% 7N
I 172% MPIRpPINRTIVAIRT VOWNT DLW 1°2 AWYD NAIpNT Y0 XPw Abyn 7293 npIxd)
772 NI19902 MNWRIY 7AW MIvL? 777277 .10 NIon 1°22 o7voY P2 n*bmmnpn
“It is submitted that the view amongst commentators that there are ,i1"127% 002 %> R Svmp
few differences between the English and French approaches to specific remedies is fundamentally
misguided. The description in the preceding paragraphs demonstrates beyond doubt that the regime
of specific relief in English law gives inferior protection to the performance interest compared to the
law in France. Whilst it is true that there are similarities between England and France in relation to

GUENTER HEINZ TREITEL, REMEDIES FOR BREACH OF CONTRACT: A COMPARATIVE ACCOUNT 71 22
.(1988)

.Co-operative Insurance Society Ltd. v. Argyll Stores (Holdings) Ltd., [1998] A.C. 1, 11-12 (HL) 23
KONRAD ZWEIGERT & HEIN KOTZ, AN INTRODUCTION TO COMPARATIVE LAW 484 1X7,11117 ny’:pb
STEPHEN SMITH, ATIYAH’S INTRODUCTION TO ;2 '1¥2,15 w” 71 2°¥% ,Hass, Hesen & Smits ; (1998)
THE LAW OF CONTRACT 386 (2006) (“legal systems that regard specific performance as a primary
remedy (such as France) in practice grant such orders in about the same range of cases as do English
.courts”)
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the enforcement of monetary obligations, their respective approaches to non-monetary obligations
differ significantly... Upon close analysis, Upon close analysis, English and French specific
remedies can be seen to diverge for a multitude of reasons. Historical factors provide a partial
explanation. Other reasons include the perception in England that monetary substitution is
satisfactory, that specific performance entails supervisory difficulties, and that the sanction of
contempt of court for non-compliance is unduly onerous. In France, these considerations hold less
significance, and give way to the paramount importance of the binding force of contractual
24 obligations, and the desirability of transactional certainty”

177 YW INYDWR DR NPPENR 1372 (Burrows) TIRINA TITIX WP ANINRY L0 Yy 00
ox,1MYvY? .0°21°11 °17 0NN PYANA ]1"7:7.1 vOWNI N DTN N2 ialradelo] oy LIPLNPI
NIRT? 0°DXM 1377, 92Ipn VEWNI DI *1TY LIPVIPA BTN °1°T 12 NIIPNT NP [IR
9P NRT 1722 NI PV .0IPLIPA APODI I YV IR DPUDIW YW 7971 NI NIDPNDT
"MINN2 2014—1989 0°IW3a PYIN2 rwbsm VOWNT N1 0¥IN9N N°a alvdel>) 55 nX 7annn
2992 27 °2 72017 X3 ,0°7I00 0INNA 12170W 555 .00Wna XYY W DU 1°P°133,0°710
1777 2V P93I 1170V vEWNT N°21 22T NP2 PUDIW 15N TPD RIFW 177 *P0DN 10%2
VDWW NPT 0P 1770 5y DWOIWTT 107N07 (54%) o»pni n°2ma 19K ,0IPVNPI DR
TR DX 12MN7 030D J975Y .72 MIXINT 7397 11 ,77Ip ,PYIVOIX 3D ,NIINR PPN
“It follows that it is a myth to think that the focus of attention in comparative law in our *3 1¥2p2
highest court has shifted, or is shifting, from common law jurisdictions to the civil law. Certainly
English law cannot now be understood without the supranational law comprising European law and
the law of the ECHR. Beyond that, the main focus of our highest court is on the law of obligations
25 in Australia, Canada, New Zealand and the United States, not on Germany and France”

5w 017771 *vId2 11°Y .29 pH02 nbuIn IRM Sw nxImn Ny 2P D NIXITY TRIX 77T IARM
DIINNBNAA 11°¥) INRD mupﬁnx"’mxm NW"?UJJ’UJ‘IPH LDWNT NIV W2 NIDBOII MR
NIL>W N YW 72WN MIpNa 7Y 29 axm 1R YW 71150 01975 INRY *NDIRT 72 12InNNw
AW TPM IXIT,2WNY .10 NID 1732 NIDIN 21T YW 777077 1DIRY MWRiT 952 112 17 vdwni
T PTW 797 AR70mI NPTINR NIRDTA DY "NDIRT 1770 YW NIwDnm *nvan 7an? ann 1177 77502
DY DPDRPH DMINNDNTY ,RpPY RT 26 553187 1777 °I¥RW 311 72107 7137 D1INS mote 7D

SOLENE ROWAN, REMEDIES FOR BREACH OF CONTRACT: A COMPARATIVE ANALYSIS OF THE 24
A. Ogus, Remedies, English Report, 187,977 11979 .PROTECTION OF PERFORMANCE 53-54 (2012)
in CONTRACT LAW TODAY — ANGLO-FRENCH COMPARISONS 243, 259 (Donald Harris & Dennis
Tallon eds., 1989); L. Miller, Specific Performance in the Common Law and Civil Law, Some
Lessons for Harmonisation, in RE-EXAMINING CONTRACT AND UNJUST ENRICHMENT: ANGLO-
.CANADIAN PERSPECTIVES 281, 301 (Paula Giliker ed., 2007)

Andrew Burrows, The Influence of Comparative Law on English Law of Obligations, in THE 25
COMMON LAW OF OBLIGATIONS: DIVERGENCE AND UNITY 15 (Andrew Robertson & Michael Tilbury
.eds., 2016)

.56—38 'nY1,24 W71 Y% ROWAN 26
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Andreas Heldrich & Gebhard M Rehm, Modernisation of the German Law of Obligations: X7 27
Harmonisation of Civil Law and Common Law in the Recent Reform of the German Civil Code, in
COMPARATIVE REMEDIES FOR BREACH OF CONTRACT 123 (Nili Cohen & Ewan McKendrick eds.,
2005); Dagmar Coester-Waltjen, The New Approach to Breach of Contract in German Law, in
COMPARATIVE REMEDIES FOR BREACH OF CONTRACT 135 (Nili Cohen & Ewan McKendrick eds.,
.418—392'¥2,14 W71 2°¥% ,MARKESINIS, UNBERATH & JOHNSTON ; 2005)
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JOACHIM ZEKOLL & MATTHIAS REIMAN, INTRODUCTION TO GERMAN LAW 193194 IX7 ,72m91% 28
(2005)

Florian Faust & Volkar Wiese, Specific %X vwvisn ,BGH, 14 April 1976, 66 BGHZ 349 29
Performance — A German Perspective, in SPECIFIC PERFORMANCE IN CONTRACT LAW: NATIONAL
.AND OTHER PERSPECTIVES 47, 51 (Jan Smits, Daniel Haas, Geerte Hesen eds., 2008)

vwYIZM ,Oberlandesgericht [OLG] (Court of Appeals] Oldenburg, 4 June 1975, 1975 NJW 1788 30
.0W ,Wiese™ Faust 92X

Faust 92X 0013¥7 ,Amtsgericht [AG] (Local Court) Mannheim, 2 October 1990, 1991 NJW 1490 31
oW ,Wiese™

.52'ny2,0w ,Wiese™1 Faust 7%¥X vwign ,Cf. BGH, 8 June 1983, 1983 NJW, 2873, 2874 32
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“Not every economic destabilization may justify in itself the unilateral cancellation of a contract,
even if specific performance of the contract leads to a heavy pecuniary loss for the party obliged to
deliver the goods. Only if specific performance becomes economically impossible, i.e. when the
cost of performing the contract in question — be they these costs alone, be they in combination with
the costs of performing other contract of a similar type — amount to a full or near economic ruin of
the supplier, is there an economic and legal necessity to deny legal protection to the party who tries
RG, 7 June X7 ;to impose all the disadvantages of the economic revolution on the other party”
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Avant-Projet de Reforme du Droit des Obligations (Art 1101 1386 du Code Civil) et du Droitdela 40
09370Y .Prescription (Art 2234 e 2281 du Code Civil) under the direction of P Catala (22.9.2005)
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REFORMING THE FRENCH LAW OF OBLIGATIONS (John Cartwright, Stefan 1X7,7271097 Mp°va 1112 41
.Vogenauer & Simon Whittaker eds., 2009)
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Bermont Lakes, LLC v. Rooney, 980 So. 2d 580, 586 (Fla. Dist. Ct. App. 2008) (“...[M]Joney 79
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considered unique...”); United Church of the Med. Ctr. v. Med. Ctr. Comm’n, 689 F.2d 693, 701
(7th Cir. 1982) (“...It is settled beyond the need for citation.. that a given piece of property is
WILLIAM B. B. STOEBUCK & DALE A. WHITMAN, THE LAW OF X7 73 .considered to be unique...”)
.PROPERTY 738 (3™ ed. 2000)

.19 163—160 W7 7% 11237 LOPLI IR 80

.ROBERT SHAPE, INJUNCTIONS AND SPECIFIC PERFORMANCE 7.1 (2012) 81

.Raymond v. Raymond Estate, (2011), 201 A.C.W.S. (3d) 1080,2011 SKCA 58 82

STEPHEN M. IX7,7°777 P05 ]'1’1‘? .Semelhago v. Paramadevan, (1996) 136 D.L.R. (4th) 1 (S.C.C) 83
0O.V. Da Silva, Case Comment: The X7 12 .WADDAMS, THE LAW OF CONTRACT 506-507 (2010)
Supreme Court of Canada’s Lost Opportunity: Semelbago v. Paramadervan, 23 OUEEN’S L. J. 475
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— 13 ,Sale of Goods Act (Ont.)™2 50 7°¥yo ¥a1p 1205V 191? 01N 9A1THWS

In an action for breach of contract to deliver specific or ascertained goods, the court
may, if it thinks fit, direct that the contract be performed specifically, without giving
the defendant the option of retaining the goods on payment of damages, and may
impose such terms and conditions as to damages, payment of the price, and
otherwise, as to the court seems just.
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NYTI DRI QY AR ¥I8°27 1707 20 ¥12pY 1N°1 WK PPYuL0 n onIR 0 7n? 771730 Y213 10K

(1998); N. Siebrasse, Damages in Lieu of Specific Performance, 76 CANADIAN BAR REV. 551
.(1997)

Malcolm Lavoie, X7 ,0°TI 7 YW N1IRN YW 0IANa NP Paramadevan N3%7 min®? 84
Canada’s ‘Unique’ Approach to Specific Performance in Contracts for the Sale of Land: Some
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Johen E. Dodge Holdings Ltd. v. 8050602 Ontario Ltd., (2001), 56 O.R. (3d) 341, 356, 46 Swn?
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Robert Stack, Trends and Tendencies in The Law of Specific Performance since Semelhago v. 86
.Paramadevan, 6 APPEAL: REVIEW OF CURRENT LAW AND LAW REFORM 60 (2000)

Silota v. Soo, (2010) 190 A.C.W.S (3d) 953, 2010 BCSC 886; Eagles v. Buchman, (2008), 264 87
N.S.R. (2d) 55, 847 A.P.R. 55 (S.C)

“to open the door to a critical : Paramadevan N3571 9w nnwn 9y (Low) 12 UDIWR YW 127X 88
IX7 .inquiry as to the nature and function of the property in relation to the prospective purchaser”
904060 Ontario Ltd. v. 529566 Ontario Ltd., (1999), 85 A.C.W.S. (3d) 1195 (Ont. Ct. (Gen. Div))
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Rosalie Jukier, Taking Specific Performance Seriously: Trumping Damages as the WX ,7ann%? 93
Presumptive Remedy for Breach of Contract, in TAKING REMEDIES SERIOUSLY/LES RECOURS ET LES
MESURES DE REDRESSEMENT: UNE AFFAIRE SERIEUSE 85, 94-97 (Robert J. Sharpe & Kent Roach,
.eds., 2010)
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Avery W. Katz, Economic Foundations of Contract Law, in THE PHILOSOPHICAL FOUNDATIONS IX7 96
N379IXN 1113 .OF CONTRACT LAW 171 (Gregory Klass, George Letsas & Prince Saprai eds., 2014)
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“...Butin Scotland the breach of a contract for the sale of : (Lord Watson) 770071 TNM% YW PI3TIRT 100
a special subject such as landed estate gives the party aggrieved the legal right to sue for implement,
and although he may elect to do so, he cannot be compelled to resort to the alternative of an action
Stewart v. Kennedy, (1890) 17 R X9 .of damages unless implement is shown to be impossible...”
.(HL) 1, 10

R.M. HELMHOLZ, CANON LAW AND THE LAW OF ENGLAND 263 (1987) (*“...The Church’s general 101
jurisdiction over the sins of laymen gave rise to this litigation. It was a sin to violate one’s sworn
promise. And the canon law held that one could be obliged, under pain of excommunication, to
complete his promise. There was controversy among canonists about whether a simple promise,
nudum pactum, gave rise to an action. But a sworn undertaking was always understood to be
enforceable by the ecclesiastical censures the Church courts had at their command...”); Alastair
Smith, Specific Implement, in A HISTORY OF PRIVATE LAW IN SCOTLAND: VOLUME 2: OBLIGATION
.195 (Kenneth Reid & Reinhard Zimmermann eds., 2000)

.Retail Parks Investments Ltd. v. The Royal Bank of Scotland plc (No 2), 1996 SC 227 102

75—74 WY ANYIN VOPYI,23 W”R Y'Y ,Co-operative Insurance Society Ltd. 1°1Y 103

Sieg Eiselen, Specific Performance and Special Damages, in EUROPEAN CONTRACT LAW: SCOTS 104
AND SOUTH AFRICAN PERSPECTIVE 249, 262 (Hector L. MacQeen & Reinhard Zimmermann
.eds.,2006)

.Grahame v. Magistrates of Kirkcaldy, (1882) 9 R 91 (HL) 105
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nnY 3707 NY7 71p°w3a 0% LOWNT *NA .NPWVIPIDIAR N1 121TM PR NXT Y ! occurrence”
DR NDIIND 7TIN NIDAN ¥ab1 PWw INIXDT 75°0Y 112.:3575K 7 NDIIN DX 1IN NIDAN YIDIY
NP2 IR ADIINT T 03 INYT PP 0D DY 137 11919 R¥H W NAW 52 NN
19771971 N12°01% DOV 070D 2P W PPWw? D°WITI VWA *NA T NIA0MA ]IV 112’01
NN OY IR TIP3 79I 7DIKRT NDIIN NPPOD OX AYRWA NN DI YY 0NX 20RO
,2A7MYN RIT APIDRTDIITA 1°T7 23 Y122 NP P17 %5 AnT1 700% 13390301 nnx oy
7977 7N 1OW ,2IRTINRTYMIRT IR YW 1 Y0Irunpi I b I nyowa® 1IN X Mp
nyT 2Ip°wa 02 1nm ApYIDRTDIITI LOWNTT *NA,IDYIRT NBIIND 1IN NIDIN ¥ab1 YW NI

.Macarthur v. Lawson, (1877) 4 R 1134 (HL) 106

.104 w71 °y7 Eiselen 107

oW 108

MIXED LEGAL SYSTEMS IN COMPARATIVE PERSPECTIVE: IX7,7p*1DR"017731 71203702 P72 11772 109
PROPERTY AND OBLIGATIONS IN SCOTLAND AND SOUTH AFRICA (Reinhard Zimmermann, Daniel
.Visser & Kenneth Reid eds., 2004)

.Cohen v. Shires McHattie & King, 1 SAR 41 (1882) 110

Harry Dondorp, Decreeing Specific Performance: A Roman-Dutch Legacy, 16 X1 ,]"1% 111
FUNDAMINA 40 (2010)

Benson v. SA Mutual Life Assurance Society, 186 17777 pdd» Q°R1pY 12X 01277 DR YwnY IR 112
“...Itis settled that the grant or refusal of such an order is entirely a matter : 1 SA 776 (A) 781-782
for the discretion of the court in which the claim is made. That a right to specific performance exists
was decided as long ago as 1882 and subsequently reaffirmed in the host of cases, subject only to
the qualification that the court has discretion to grant or to refuse an order for performance. This
.right is the cornerstone of our law relating to specific performance...”

Sieg Biselen, Specific Performance and Special Damages, X1 >R 1DX-01177 "I NIAY D10 113
in EUROPEAN CONTRACT LAW: SCOTS AND SOUTH AFRICAN PERSPECTIVES 249 (Hector L. MacQueen
.& Reinhard Zimmermann eds., 2006)
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for land; it is 'as much of course in this Court to decree a specific performance, as it is to give
damages at Law'...Land is deemed to have a special and peculiar value for the purchaser, and no
enquiry is made as to the value of the land or as to the possibility that a substantially similar piece
17%% w> X1 0V .Hall v. Warren, (1804) 9 Ves 605, 608 187 13 .of land may be obtained elsewhere”
ONN TR PYRPIPR 1IN 932 DYW 191577 7Y AR T¥AIN RY QW 03 0YIX NI T AYAp 77IR2 00

255



ITIN DTN PN

N5 132 NPNWRIT ADIINT K277 7DYIRT NOIIN 21> IMRT23IRT 172 Q1IN 022103077 2
DOPIR121 07NV’ QPN ARIVI PYPIPH YW 0'WIIIY IR pAIYRY 1anIn M N0
N3N PDIR PYRIPAT IRWI TIWYANNW RN NPWRI 1Y ,PNVOAN MWR? TR .070pID
AMWNY AR 7D [0 1721 DPYTIRD NINDWH YW INYYIa P PYRIpnT .paaIm tuIn
YW v IDTY *NIANT FIHYN? M2 191 ANDWAT YW NPVID MWK MY M1 1R YRR
V227 NINTH NIYHWN PR NARI QWY AN NPWRI 2InR 15771901 79202 Anown anIR
NIZIRI NIPPRNZIPT 1973 IR 7P23IRA 0P TIRDT Q212 7AW DD PYRIpn YW *n1anm wina
1972 127 WA MIYRYH NYTII 0T 72 02200 02°VRID 0OV PYRIpH? 1Y IR 158, nman
¥9¥22 9277 WK IM1M3 (sentimental attachment) T°Yppn IN12¥22 p210n DIRW 757 2299n7
*D PV 219D 12IPR YW NIWIRT NPIRND PITT WP TWR T ANINK A3 W 18 0°na
.OMIAT IR 231507 QPARWN (2713 NI°T IR N2 77 7°7°) 1°3P2 0°KI7 0IR %12 ,37 RN
S2IR77 DI2123 YW 79570 03 KPR ,0TIR °12 HWw An1I92 7Y°ADS 7 K NOBNI 71D ARWH NYHWw
YIINY 7TV YA VIR N¥ NRP0D NIVINRA PYRPIPR ATINY I pAAvnw 730 13 DY WK
Hv1 (M52) ©°%¥27 NITT DR HPWNT 017 12W 71PN (CININ IV P7 KPY) NWOR YOI

159 93m9m

PPHOHVM 9N N (3)

]"?U'?U’?J 25nY A1In2 0D 1°¥2 ¥1¥°217 TYOW R ’JP’WDN"'?JJNH 1777 SW n°nTIonT 3TYa
MIMINRT DWW NIWYA [P RPRT DXRT QY .DPR2M 1IN0 1PN DY 75m13 93171 WK 7
92771 1°X D7AW D°9pn2 04 °¥2 ¥IX°] Y0 |7‘1DDY7 NI3101 Yy veaxn 7793121 00137 NIXIRD

03 D7AW D3P 11207 ,77Pn0 N12°0] 5w n°1010 Arnaa TR W ,1m175 OwoIn ral7= bR Rbi
XWINY TV 70 YN0 REHIA PR 7D DYVAN PYRIRR 191 1IR3 PYA YI¥Ua TY0 po% ATIpa
.88—83 w71 M1 LOPYI Y IR TN

“...[Flamily feeling finds a sort of physical : (Alexis de Tocqueville) 21210 77 0’0398 AN 157
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.George Lawrence trans., 1988)

]’37?1??35 TINA 1IN PP IYRY NanIa A7 727 NYRYn PR 0”00AA D’|71?3’J5 D ATAWRNNPNN 158
IR PYRIPM 9912 0°TINA NN 12N DR MY W7 23 YW 07,9050 NRIvInT NRT NNwY
W7, PYRIpn TN 7307 7161 NNY Twnad 0wpan Ox *5 (Y1 7Y DR DR 0y nnoi 95°
X7 ,0°°I00R 027782 7277 WK KDY 01073 OF 077N OMaw T’Sﬁ?ﬁp?)’? P71 IR DRT bi=bh )
Tanya D. Marsh, Sometimes Blackacre Is a Widget: Rethinking Commercial Real Estate Contract
Jason S. Kirwan, Appraising a Presumption: A 031X .Remedies, 88 NEBRASKA L. REV. 635 (2010)
Modern Look at the Doctrine of Specific Performance in Real Estate Contracts, 47 WM. & MARY L.
.REV. 697 (2005)

T9I1 ; Margaret Jane Radin, Property and Personhood, 34 STAN. L, REv. 957 (1982) 181,73am17% 159
(770WN) 42—38 *77 NWID YY 1Ip 137

256



NHN NPIN ONT HY MYV MAIPNN NNRIPY

D7 Y PPINY 195272 ANWRIY 0oMDW (UCC) TRRTI 0N T2 Ao 16057102 95mm3
P2 ¥1%°2 Y0 73 Y2 TART 0N TIP? 2-716 PY0 .N7137 NIXIR NIPIN 507D NP3
NIPIXHT NIINR N12°03 YW B1PR27 IR PTIN XIT TN RWINT TWRD pOD» PLYuLL M TINA
03 °Y2 ¥1¥°2 Y0 NP°0D IWDRY MIWY 77 {PY0 73 NYIPI NP1 NIRIRI 7p°0D NP /NRT
4,000 N°31Y ANA 11171 191 Kaiser Trading 17392 ,52WnY 775732 7710 19K "IN XWINT TWRD
18 DY 71737 VOWHT 127,050 NR 7237 27°0 1017 .2NPWYN PYOna wInw? 0v9Irn v
PIWA AH1N WIS 1001 AW AR NPIN0NT NITINTI NWIT IRV IR I000Y AR PPV 1030
73 7% 71V 1IN LOWNT N2 AXP BT PIDA NRT NIWYY 1071 777 X2 79pn IR, WBINT
HW MW 72IWW ¥ PPYA ¥IX73 21X NRO0D 171V 1YpnT WA YY 03 N7 172 13101 NYIST
SPARTINONT TIPY 2 HPYOY P 11PN IV 2002 NIWA 162, NX T INONT TIPY 2-716 Y0
n12°01 YW 11pa” 12050 951 1IN PPYa ¥IXNAY IV PI0DY NIIWDRI DR PR 7T PPN
DY2IP 1IP°NY 0PHWIT 12077 127 .21IPRT IN0NA TP N0? 71172 7NRT NIPTIRNT NIINK
n1317p ©°NYY 1°ya ¥1%°2% TY0 HW INRP0D MWHRY X7 YOI YW MWK NN 3 N A
163 35X 0°1°°1¥2 VOWNHT *NA? INIT NYIT PIP°Wwa ¥I3DY 223 Ny

12091 151? 0IN2 1PYA ¥IROIT TV YW INPPOD IWORNTT AR PN 13T PIX PYIIRT 1772 03
W72 AP0 YW 3T NR Y23 Sale of Goods Act 197979 2002 NIwn» 3p°N .INI° 1121 0NV
164 917977 H7pY 13X ININ 9337 YW 1IRNY DRNT RYW I¥I DDA IR I¥IN 3PN 1900
n°3°3 ¥23p Sale of Goods Act 197977 48E 5°¥0 37 w172 2°0pDKX °23 N3P * 1A NN nan oy
75 %¥ 77y 7723182 NIIDOT .Y YI822D TY0 NIWRARA AP YW INIOT 2 137 CRWI vbwni
VOWNT PW N*NTI0MT INTHY NN INAY 2T 12 WO DIWH WP 1YY Y15V MR 1P Nnw
95mM3 9237 PR IWRD N 2YIAT RIT DIXD TYO PRV 151 TN 1DW PN
165 599779

.80 1IYRY ANMYIT LOPLITIXT 160

Kaiser Trading Co. v. Associated Metals & Minerals Corp., 321 F. Supp. 923 (N.D. Cal. 1970) 161
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“...The present section continues in general prior policy as to specific :72 Q°¥2Ip 920777 7927 163
performance and injunction against breach. However, without intending to impair in any way the
exercise of the court's sound discretion in the matter, this Article seeks to further a more liberal
attitude than some courts have shown in connection with the specific performance of contracts of
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Certain Aspects of the Sale ]°°1¥2 N’DI1°X1 12°VP 77 SW mPNIRTIN DR YO0 RO PN NIV 164
.Sale of Goods Act, 1979-2 of Consumer Goods and Associated Guarantees (1999) O.J. L 177/12

“... English law will therefore : (Christian Twigg Flesner) 710953110 1"007p YW 79X 137X 165
only exceptionally seek to ensure the performance of the seller’s contractual obligations, and only
as long as the buyer cannot obtain what he bargained for by other means. In contrast, the Directive
is more concerned with ensuring that the seller performs his obligation towards the consumer. /¢
seems at least arguable that the remedy of specific performance might need to be used more
frequently in the wake of the implementation of the Directive...”. Christian Twigg Flesner, New
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Gunther Teubner, Legal Irritants: Good Faith in British Law or How Unifying Law Ends up in 187 171
New Divergences, 61 MoD. L. REv. 11, 12 (1998) (“Legal institutions cannot be easily moved from
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ANNA CONLEY, HARMONIZING X7 .very different than the foreign rule prior to reception”
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.2011)
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