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“best-interests standard” >33 MM VAR 13
“[the judge is] not applying law or legal rules at all, but is exercising administrative 14
discretion which by its nature cannot be rule-bound. The statutory admonitions to
decide the question of custody so as to advance the welfare of the child is as remote
from being a rule of law as an instruction to the manager of a state-owned factory that
he should follow the principle of maximizing output at the least cost to the state”.
Robert H. Mnookin, “Child-Custody Adjudication: Judicial Functions in the Face
on»nn pn of .Indeterminacy”, 39 Law & Contemp. Probs. (1975) 226, p.255
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“Deciding what is best for a : JMIYAWMI 0»A7 NN YW NPBVH VLR NIYRYI
child poses a question no less ultimate than the purposes and values of life itself”.13
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thus seems clear that a judge in a child-custody case is in a more difficult position than
Professor Fuller’s factory manager told to maximize his output or profits. While the
factory manager’s problems of prediction are formidable, he at least has a measure to
compare the relative value of possible outcomes. Physical output or money profits,
given existing resources, can be maximized. But in a child-custody dispute, what
comparable measure does a judge have in a society that lacks a clearly defined and
,]’P1n integrated set of values about what is good for particular individuals?”
*DIR NYYA BWBW YY NV NAMIRG 72°N2Y 1261 Y2 ,Child-Custody Adjudication
Judith Resnik, “Managerial Judges”, 96 Harv. L. Rev. (1982) 374, pp. :IR7 ,>¥I%°2
.374-448
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27000 @Y NPLIDWR NITTIANTA wan Hw mMnIpni 55 1191 ROW X377 DMARNPIN
Katharine T. Bartlett & Elizabeth y33p% 172w X1217 IR .37 35IpN 2712 nInwn
S. Scott, “Child-Custody Decisionmaking”, 77 Law & Contemp. Probs. I-VII (2014)
177323 PP QW ,Mpni 1R DI0TD INXY MW 40 2N ,’A°0PDBOIIVI RN
91901 DR X212 N9197 95 PR 7Y X :INMD XY indeterminacy YW 0737 "Www
NPT NP MYRWT DR NI Dwn YW nIYRY .2 579°0 2w nnnoni
“Determining what is best for a particular child inevitably :9n12 nPIPNMA NPNWT
involves judgments about the hierarchy of and trade-offs between often competing
values...” Robert H. Mnookin, “Child Custody Revisited”, 77 Law & Contemp. Probs.
(2014) 249, p. 251
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“one may of course be assisted :77 TP W23 707 *93IR DTPN DPVVIMN D27 OTIDRND 18
by the wisdom of remarks made in earlier cases, the circumstances in infant cases and
the personalities of the parties concerned being infinitely variable, the conclusions of
the court as to the course which should be followed in one case are of little assistance
in guiding one to the course which ought to be followed in another case”. Re K
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“The power of judgment rests on a potential agreement with others, and the thinking
process which is active in judging something is not, like the thought process of pure
reasoning, a dialogue between me and myself, but finds itself always and primarily,
even if [ am quite alone in making up my mind, in an anticipated communication with
others with whom I know I must finally come to some agreement. From this potential
agreement judgment derives its specific validity. This means, on the one hand, that
such judgment must liberate itself from the ‘subjective private conditions,’ that is,
from the idiosyncrasies which naturally determine the outlook of each individual in his
privacy and are legitimate as long as they are only privately held opinions, but which
are not fit to enter the market place, and lack all validity in the public realm. And this
enlarged way of thinking, which as judgment knows how to transcend its own
individual limitations, on the other hand, cannot function in strict isolation or solitude;
it needs the presence of others ‘in whose place’ it must think, whose perspectives it
must take into consideration, and without whom it never has the opportunity to operate
.at all”. Hannah Arendt, “Crisis in Culture”, Between Past and Future 1961, p. 220
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Ronald Beiner, Political Judgment :732 32117 20> 00910 0019w Yy 19902 30
(1983) pp. 142—143: “there must be underlying grounds of judgement which human
beings, qua members of a judging community, share, and which serve to unite in
.communication even those who disagree (and who may disagree radically)”
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“the rule of law robs despotism of some of its most characteristic : 7"0%W 7pONY
devices, and in this way it is practically incompatible with despotism”. David Luban,
“The Rule of Law and Human Dignity: Re-examining Fuller’s Canons”, 2 Hague J. on
Joseph IR PIWPWI DIRT 7125 172 WRT DX TI¥PA TR 11 .Rule L. (2010) 29, p. 40
Raz, “The Rule of Law and its Virtue”, The Authority of Law: essays on law and
TI09W 172 IWR1A YA31 119N ,pINR 102w PV QOPARA PINRPI morality (2013) 221
Jeremy Waldron, “The Rule of Law and the Importance of X7 .DTR7 71257 pInn
Procedure”, Nomos 50. Getting to the Rule of Law 3 (James E. Fleming ed. 2011) 3
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[...] for Hobbes there is no person, no coherent, enduring identity,
beneath the mask; strip away the theatrical role and you reach either a
chaos of unformed desire that must be tamed to ensure survival or a
dangerous assembly of free thoughts that must — again to ensure survival

Wwpna v YW MmN nYnaY .Greenblatt, Renaissance Self-Fashioning, p. 9 61
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[...] the modern notion of expression as an articulation which both
manifests and defines. This is closely tied to the idea of a self, a subject.

Jiirgen Habermas, The Structural Transformation of the Public Sphere (1991) p. 43
“The modern, post-expressivist subject really : 2113 ,390 /¥2 (69 7777 ,2°¥%) M0
has, unlike the denizens of any earlier culture, ‘inner depths’. This concept of an
inexhaustible inner domain is the correlative of the power of expressive
self-articulation. The sense of depth in inner space is bound up with the sense that we
can move into it and bring things to the fore. This we do when we articulate. The
inescapable feeling of depth comes from the realization that whatever we bring up,
there is always more down there. Depth lies in there being always, inescapably,
something beyond our articulative power. This notion of inner depths is therefore
intrinsically linked to our understanding of ourselves as expressive, as articulating an

.inner source”
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“My claim is that the idea of nature as an intrinsic source :2013 ,375—374 'y ,QW
goes along with an expressive view of human life. Fulfilling my nature means
espousing the inner élan, the voice or impulse. And this makes what was hidden
manifest for both myself and others. But this manifestation also helps to define what is
to be realized. The direction of this élan wasn’t and couldn’t be clear prior to this
manifestation. In realizing my nature, I have to define it in the sense of giving it some
formulation; but this is also a definition in a stronger sense: I am realizing this
formulation and thus giving my life a definitive shape. A human life is seen as
manifesting a potential which is also being shaped by this manifestation; it is not just a
matter of copying an external model or carrying out an already determinate
1901 927 X "1°1D Y2 1D%W DM 9TI0I9R YW ML 77 WP IR formulation”
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be sure, every deed has its motives as it has its goal and its principle; but the act itself,
though it proclaims its goal and makes manifest its principle, does not reveal the
innermost motivation of the agent. His motives remain dark, they do not shine but are
hidden not only from others but, most of the time, from himself, from his
self-inspection, as well. Hence, the search for motives, the demand that everybody
display in public his innermost motivation, since it actually demands the impossible,
TWwWn DR BN L5 N12pY2a NIVIR LTIIR .transforms all actors into hypocrites”
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