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evidence was obtained in a manner that infringed or denied any rights
or freedoms guaranteed by this Charter, the evidence shall be excluded

if it is established that, having regard to all the circumstances, the
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admission of it in the proceedings would bring the administration of
justice into disrepute.

63-39 PP TS bOPE MTIPT 1T I 19 RN

72,50 MIRPOD2 0130 ABunning 1V P9 Bumning v. Cross (1978) 141 CLR 54 .30
1790 270 BsElS Y2 vl nuswn w737 poa®

JUniform Evidence Act, 1995 [Commonwealth of Australia] Part 3.11 Section 138 .31

“the desirability of admitting the evidence outweighs the undesirability of admitting .32
.evidence”

nyT PiEea s mbos Y93 ypn 30 7780 5V Bunning 1S K07 71N .33
nIw2 AT N Rt 1107 TR ,(ONTTYI VTR 0OU BT 1Rt 0w
12y vswn bu1 bw m2yn 13 PRY M0 $93 %0 79I00IRa RIBR 112 57 113 1985
SJNPR2 VTR LR ﬂ'll?’ZlP

Australian Law Reform Commission, ALRC Report 26, Evidence Law (Interim), [964] .34
{1985): “The policy considerations supporting non-admission of the evidence suggest
that, once misconduct is established, the burden should rest on the prosecution to persuade
the court that the evidence should be admitted. After all, the evidence has been procured
in breach of the law or some established standard of conduct. Those who infringe the law
should be required to justify their actions and thus bear the vnus of persuading the judge
ot to exclude the evidence so obtained. Practical considerations support this approach.
Evidence is not often excluded under the Bunning v Cross discretion. This suggests that
the placing of the onus on the accused leans too hzavily on the side of crime control

considerations”
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MAWNIN AT MPaat M50 NN Y countermajoritatian difficulty 2w 11yan
The Judiciary and American Democracy: Alexander (72171 81 NN vownn 5w
Bickel, The Countermajoritarian Difficnlty and Comtemporary Constitutional Theory
Christopher @ D7Kn DX j(Kenneth D. Ward and Cecilia R. Castillo — eds., 2005)
J. Peters and Neal Devins, “Alexander Bickel and the New Judicial Minimalism”
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Joel D, Licherman and 71 X912 AR0IYT RPA912°005 M700H [ae Jnn ,Son’ kT 47
Jamie Amdt, “Understanding the Limits of Limiting Instructions”, 6 Psyc. Pub. Pol. and
L. (2000) 677; Kurt A. Carlson and J. Edward Russo, “Biased Interpretation of Evidence
by Mock Jurors”, 7 Journal of Experimental Psychology (2001) 91; Andrew ). Wistrich,
Chris Guthrie and Jeffrey J. Rachlinski, “Can Judges Ignore Inadmissible Information:
.The Difficulty of Deliberatcly Disregarding”, 153 U. Pa. L. Rev. (2003) 1251
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LKhan 7LV 990 K v, Khan (Sultan) [1997) AC 558 .50
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Parliament that enacted s 78 [...] for the purpose of protecting the innocent might have
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A(FC) and others (FC) v, Secretary of State for the Home Department [2005] %7 .54
.19 o»bw nyina UKHL 71

ALatif and Shahzad 771 1909 R v, Latif and Shahzad [1994] Crim LR 750 .55
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Andrew L-T Choo and Manda Mellors, 1387 777 "pD2 11721 07pnn Pw vion mnn .58
“Undercover Police Operations and What the Suspect Said {or Didn’t Say)”, 2 Web JCLI
ATPIY2 R0 TP 7102 TMINTY QURER) 07w PW N 19 o»puT 2wz ,(1995)
L100 STI¥ $1PA2 X7 07 DMK X 1PORD 2039 ATRYH MY 0RY hen

{Collins 119 11272 R. v. Collins [1987] 1 8.CR. 265 .59

Peter .W. Hogg, .0°1°2 NODITT 9 1377 PODY 73 IPDDI (1 7TW7 ,20¥2) 3198w 171y .60
73,57 NWPOR2 13340 ,Constitutional Law of Canada (Student ed., 2005) pp. 931-932
SYMEWEY PUIY2 WA Nemwn B AT poa

«,..exclusion of evidence essential to a charge 1267 *B¥32 (59 5797 ,2°¥™) Collins 71V 161
because of a trivial breach of the Charter would result in an acquittal and would bring
the administration of justice into varying degrees of disrepute directly proportionate to
the seriousness of the charge. The more serious the offence, however, the more damaging

.would be an unfair trial to the system’s repute™
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relevant offence, cause of action or defence and the nature of the subject-matter of the
83 proceeding...”
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R.ov. Burlingham [19951 2 S.CR. 206 .62

2°¥% 31 {12 79137, Uniform Eveidence Act, 1995, Section 138(3)(c) .63

R. v Dalley (2002) 132 A Crim R 169, [3]: “The public intorest in admitting evidence .64
varies directly with the gravity of the offence. The more serious the offence, the more
Jikely it is that the public interest requires the admission of the evidence”

Ibid, [97]): “In my opinion it would be wrong to accept as a general proposition that, ,Q¥ .65
because the offence charged is a serious one, breaches of the law will be more readily
condoned. In my judgment there may be cases in which the fact that the charge is a serious
one will result in a more rigorous insistence on compliance with statutory provisions
concerning the obtaining of evidence. That a person is under suspicion for a serious

«offence does not confer a licence to contravene laws designed to ensure fairness”
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“The approach taken by the majority [in R v Dalley] assumes
what the prosecution is required to prove; that is, that the
gccused is guilty. It is further submitted that the more serious
the offence, the greater should be the public and private interest
in ensuring that accused persons are not convicted on the basis
of improperly obtained evidence. It is the Public Defenders
submission that the reference to ‘the nature of the relevant
offence’ be omitted from s 138",
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