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“Adobe frames the issue as a dispute about the ownership of intellectual property. In fact, .106
it is a dispute about the ownership of individual pieces of Adobe software. Section 202 of
the Copyright Act recognizes a distinction between tangible property rights in copies of
«{1085-1084 '2¥2 ,0v" the work and intangible property rights in the creation itself”

“In short, the terms of the Adebe EULA at issue prohibit licensees from transferring .107
or assigning any individual Adobe product that was originally distributed as part of
a Collection unless it is transferred with all the software in the original Collection. This
license provision conflicts with the first sale doctrine in copyright law, which gives the
owner of a particular copy of a copyrighted work the right to dispose of that copy without
(1083 "ay2 0V} the permission of the copyright owner”
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Adobe Systems, Inc. v. Stargate Software, Inc. 216 F. Supp. 2d 1051 (N.D. Cal. 2002) .109
{Adobe 11y 1177%)

77 YR 50¥D) SoftMan 171y 110

V058 'BY 109 W YD) Stargate 101V 111

*..this Court finds that no colorable reason exists in this case as to why Adobe and its .112
distributors should be barred from characterizing the transaction that has been forged
between them as a license, In light of the restrictions on title that have been incorporated
into the OCRA, as well as the Parties' free and willing consent to enter into and execute
its terms, the Partics should be free to negotiate and/or sct a price for the product being
'yl 0w exchanged, as well as set the terms by which the product is exchanged”
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Thomas W. Merrill and Henry E. Smith, “The Property /Coniract 75 I¥2 187 .116
Interface”, 101 Colum. L. Rev. (2001} 773; Thomas W. Merrill and Henry E. Smith,
“Optimal Standardization in the Law of Property: The Numerous Clausus Principle”, 110
Jale L. J. (2000) 1
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Henry Hansmann and Reinier Kraakman, “Property, Contract, and $187 .0”0*2w 077757
Verification: The Numerus Clausus Problem and the Divisibility of Rights”, 31 J. Legal
Stud. (2002) 373, pp. 374-375

Wendy 1. Gerdon, “An Inquiry into the Merits of Copyright: The 1 71y2 K7 119
Challenges of Consistency, Consent and Encouragement Theory”, 41 Stan. L. Rev. (1989)
Clarisa Long, “Information Costs in Patent and Copyright”, 90 Va. L. i03 11190831 ,1343
Rev. (2004) 465, pp.482-483
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“The price of this book at retail is $1 1341 "a¥32 401 770 ,5°¥Y) Bobbs-Merrill 1719 126
net. No dealer is licensed to seil it at a less price, and a sale at a less price will be treated

.45 an infringement of the copyright”
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“True, the statute also secures, to make this right of multiplication :351 'ny2 o0 127
effectual, the sole right to vend copies of the book, the production of the author’s thought
and conception. The owner of the copyright in this case did sell copies of the hook in
quantities and at a price satisfactory to it. It has exercised the right to vend. What the
complainant contends for embraces not only the right to sell the copies, but to qualify
the title of a future purchaser by the reservation of the right to have the remedies of the
statute against an infringer because of the printed netice of its purpose so to do unless
the purchaser sells at a price fixed in the notice. To add to the right of exclusive sale the
authority to contral all future retail sales, by a notice that such sales must be made at
a fixed sum, would give a right not included in the terms of the statute, and, in our view,
extend its operation, by construction, beyond its meaning, when interpreted with a view to
.ascertaining the legislative intent in its enactment”
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The French Intellectual Property Code (official translation by the French X7 .134
government), Anicle L122-8: “Authors of graphic and three-dimensional works shall
have an inalienable right, regardless of any transfer of the original work, to participate
in the procecds of any sale of such work by public auction or through a dealer. The
royalty levied shall be a uniform 3% applicable only on a selling price above an amount
to be laid down by regulation. The royalty shall be levied on the selling price of each
work and on the full price with no deduction from the basis. A Decree in Conseil
d’Etat shall lay down the conditions under which authors may assert the rights afforded
.them by this Article with respect to the sales referred to in the first paragraph above”
JURL:http:/fwww.fegifrance.gouv. fr/html/codes_traduits/cpialtext.htm]

House of Commons Culture, Media and Sport Select Committee, The Market for (181 135
[URL: :9nxz 503 0% ,Art: Sixth Report of Session 2004-2005 (23 March 2005) 13
ittpr/fwww. publications. parliament.uk/pa/cm200405/cmselect/cmcumeds/414/4 14, pdf]

Directive 2001/84/EC of the European Parliament and of the Council of 27 September 1187 .136
2001 on the resale right for the benefit of the author of an original work of art

IRTLPPNPW MIRRS IR DTIIDPLEIAR D1 9217 N2 Ton MR DAPRDT MY 137
A2 PR DY wRID SN1D IR RL PR 0D YT TP IV 1873 PR 26 Y0
Copyright Law DX7 59387 Tymn 3w @y <M2y> hypn 1xrn b amar o
(Urheberrechtsgesetz, UrhG), Translation provided by the International Bureau of WIPO,
[URL: http://www.iuscomp.arg/gla/statutes/UrhG.htm]: $7nR3 7703% 1071 JArticle 26
“Article 26 Resale Royalty Right: (1) If the original of a work of fine art is resold and if an
art dealer or an aucttoneer is involved as purchaser, vendor or agent, the vendor shall pay
to the author a share amounting to five percent of the selling price. Therc shall be no such
obligation if the selling price is less than 100 German marks. (2) The author may not waive
his right to his share in advance. The expectancy may not be enforced; any disposition of
the expectancy shall be without legal effect.... (7) The claims of the author shall expire
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software is unique from other forms of copyrighted information. Technology and software,

in particular, has radically transformed the way information is created and exchanged.

Software fundamentally differs from more traditional forms of medium, such as print

or phonographic materials, in that software can be both, more readily and casily copied

on a mass scale in an extraordinarily short amount of time and relatively inexpensively.

One of the primary advantages of softwarc, its ability to record, concentrate and convey

information with unprecedented ease and speed, makes it extraordinarily vulnerable to

illegal copying and piracy. This Courl finds that it is important fo acknowledge these

special characteristics of the software industry and provide enhanced copyright protection

Jfor its inventors and developers™
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