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*Adobe frames the issue as a dispute about the ownership of intellectual property. In fact, .106
it is a dispute about the ownership of individual pieces of Adobe software, Section 202 of
the Copyright Act recognizes a distinction between tangible property rights in copies of
{1085-1084 *»¥2 ,a¥) the work and intangible property rights in the creation itself™

“In short, the terms of the Adobe EULA at issue prohibit licensces from transferring 107
or assigning any individual Adobe product that was originally distributed as part of
a Collection unless it is transferred with all the software in the original Collection, This
license provision conflicts with the first salc doctrine in copyright law, which gives the
owner of a particular copy of a copyrighied work the right to dispose of that copy without
{1083 'BY2 W) the permission of the copyright owner”
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Adobe Systems, Inc. v. Stargate Software, Inc, 216 F. Supp. 2d 1051 (N.D, Cal. 2002) .109
(Adobe 11y 1171

L77 TN L2 SofiMan Ry 110

1058 '2Y3 4109 7§90 ¥ Stargate T 11

*...this Court finds that no colorable reason exists in this case as to why Adobe and its .112
distribotors should be barred from characterizing the transaction that has been forged
between ther as a license. In light of the restrictions on title that have been incorporated
into the OCRA, as well as the Parties' free and willing consent to enter into and execute
its terms, the Parties should be free to negotiate andfor set a price for the product being
‘mya 08" exchanged, as well as sct the terms by which the product is exchanged”
A1059

{92 7757 ,7*¥ Determann and Fellmeth 2187 113

0 ,nr 114

318




T Town® Doy P — myInm T aviay WEwD A 873 Y

T PIB DR DU2NT DY NI0T 2Ya OX P9 O3WRIE 57007 NIT0P1T DR PURD
ORIy I3™? MIFT N2 NSO AMOT PUYR W RN wRneny 1l by
HI R IRt napTT Pinn &% 001

SYa Y PRI DR DM ANWRYG T30 PITRRTT YNNG mhweRi
MK DUDER MIMIR ANS1 MPR R APUEYH MITNN MVINRI PR
MWD AR WK Y2 POV NMIPND ,DUBwE 133N JATTRMI AN TN
mMy'ap nvEnxa e’ 0™srn nor Syat niwarn AR 7717287 NewpTe
TR Tam ML K PIN2 WIAPIY MU PR TN B2 11T DR DTSN
mI22 Mo Sya? upnw nrTyea nmst By p Dnb et b mio2 0T yaon
DwY PR B NIMSY N0 RS Tya ReD nrTTETh ARwT P o R P
TPOY 11°32 *7 TR PRI BY N2 1207 wrnwn B TR0 AXINN AN BT 12
VOTRT N2 N AR 193 ,770RD X9 NI RIS AT DYR 1w npovD
PRI INPRT G707 NPT DX (2107 1pT7 aeya? hn L Stargate T2
R3O IR B0 1On 03 )P npoys mash el apoy 73 .8%y% Dinn xbw
nnab 290 72°82 1T TRAN DR 19737 987 OR YPE® R TP 1OUTMI TR
®?) 7203 1102 21T DIBR DR N3P MR TN 21T 3T TPOYn NIn PR
DU1132 DIBR DEOTPR DT vuewn huteen [ Send MR Trava prw nvana
S350 DY PR MEIp NI wT? 73BT AR Npoy Teva OO N e
PR PN DY IRty NP5 OT wIteT 1M NYTI3TIN AR 97 K7 7980
DR PIST RANTY DD 11N MEYOYI NI

732 OPIETN MO B2 P2 wOmH oY NN IR [rTTRIR mayns m one
nwaRR ,OMXTA MIT NNER ANRE 1PN CKAR 1IER jov e Cuitw T3
in NPT MY MSPERT JPYSD 7770 MIIN NTITIR PYR NPT NY noynb
R Y70 TRORY DTN 3R NURE 07700 MYIAND oveow nvr1x a3 rem
IR OV BN PREY P 0NN C17T3 LPYPTIPAN DN2 03 npYehn e
R D932 AINAR APEITIDG JURY NITIE M3 R Y93 a1 vione prip
R TEP% NN Py 0Uwrhe av1TE Sv apeyn mmbya Man P1Tan By weasne
(Merrill) 2>9n o¥7y9mn eamR e yaenb 1Bave »1a oirhy nibnn mbann
A2 DUTIIR DR PO O2URR ONRR 5n YA 92T 1S 071201 ,2weY (Smith) neo
PRI MBI DR KD 270 NP1 10T TTAYa 0Mis 027N TR 1o
"0 %850 1o L NRY MY IR M2 wpnn® MIaw M ovon TR oY
DIMDE N2 PHIT PND DR L3080 0w 0YTTR DY M 2ond anna Keby

08 'BY1 O 115

Thomas W. Merill and Henry E. Smith, “The Property /Contract :m 1719% X7 116
Interface”, 101 Colum. L. Rev. (2001 773; Thomas W. Merrill and Henry E. Smith,
“Optimal Standardization in the Law of Property: The Numerous Clausus Principle”, 110
Jale L. J. (2000) 1

519




YEWn 2 0Mam 1P PPN N

DUaRWD ¥PEn? 12YR UK 07w Pw 0TTTX S vTRn My nx Y men rap
1 sm5e S rapn Mot AR ToNR yauhD 12 nRet 15N 07T 1 TR Bo T
(AR TT MR DI AN M MIOTIOR YT Ry R aniybb 1eb
NR 122" 937 PPIP 2w MEDII MY NR? WY 1UIRR "M, 1P MIST N1 AN
118, 13101 1310 1392 AN 912 08 TTeY PRI AIY B Nt

ST 7EPT YA T3 TSI DI PIMONT 3TN T2 NSNS $ren hoy
L8TD NP123 TV CIM PR L PYRRRY OTRmn 0vE3 nwh o3 e ob mavon
;AR P 1Isn% M 852 U9 8 R o pona et ]9 wEReh DIR KD
b on Tenn Po0an by mbna m2nm mnmn AR pew rant e b R
WA KD D212 93773 I IUIPR OMAI M0 mMett moas nr 9%o 92
,0931 1190 5@ PRY L0515 MNIR T XYT ,DIUPIO0IR {1 ARG ,NIMSHT TR P
177 03 IR IR RP2 PR PRY DN Mo ponn iy BB 1z bonb
NIeNR S amawn 1oy 9t 20T R TR 931 008 M1 13n NrRY
Swnk 912 maon B2 pry 1T OIRLATTR PP mIYIT NI nmom
mame rdD RS IR 72 wranesth Jaohil 1R PRRAY MOt 19 napn pmgh 0o e
DTN IR YE3R MO BN %D O wIaw MDx® M0 B KD e TER OpnY
S B9an vp By Y2y mBaaR 1 T P23 11002 YN YD R ,iTIonh D
27 1oy S TR RRY 7 DY O3 %R 130 0PTIOR NP AR R Suawn wwn
ATy et , e 0P Rmen DU DUETERTN IR R i’ orerhe 0T
Lvmnwan by M yea

D EPEY MR AR Ly gm™Ian ovpoEwm Mo O L aeel o by (I 0N 1T
TR MY MMEYT BT oen mant o nyann mereiTeo broaw amn
TPEmT Mn TTon Yw Mo nwya? XKW prap Cinformational-processing costs™)
oUTIEM &N wEIn Ye TP BRI SUENT YT TWR LOTRUEIK PEITIVD
T2 MMM MN3M DR QAR (NPT T 007372 1T0NS DX DREYa axy® o
(0o) 23 0*5%2 P A onby DD v

nPDON TYTIT FTYY DIR TV PD MPyha mavinn &P fPRI M@ 00730 DR 118
Henry Hansmann and Reinier Kraakman, “Property, Contract, and 1187 .0™o72w o173
Verification: The Numerus Clausus Problem and the Divisibility of Rights™, 31 J. Legal
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.25 an infringement of the copyright”
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“True, the statute also secures, to make this cight of multiplication 351 'my2 av .127
effectual, the sole right to vend copies of the book, the production of the author’s thought
and conceplion. The owner of the copyright in this case did sell copies of the book in
quantities and at a price satisfactory to it. It has exercised the right to vend. What the
complainant contends for embraces not only the right to sell the copies, but to qualify
the title of a future purchaser by the rescrvation of the right to have the remedies of the
statute against an infringer becanse of the printed notice of its purpose so fo do unless
the purchaser seils at a price fixed in the notice. To add to the right of exclusive sale the
authority 1o control all foture retail sales, by a notice that such sales must be made at
a fixed sum, would give a right not included in the terms of the statute, and, in our view,
extend its operation, by construction, beyond its meaning, when interpreted with a view to
.ascertaining the legislative intent in its enactment”
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The French Intellectual Property Code (official translation by the French 1'%R7 (134
government), Article L122-8: “Authors of graphic and three-dimensional works shall
have an inalienable right, regardless of any transfer of the original work, o participate
in the proceeds of any sake of such work by public auction or through a dealer, The
royalty levied shal} be a uniform 3% applicable only on a selling price above an amount
io be Iaid down by regulation. The royalty shall be levied on the selling price of each
work and on the full price with no deduction from the basis. A Decree in Conseil
d'Etat shall lay down the conditions under which authors may assert the rights afforded
sthem by this Article with respect to the sales referred to in the first paragraph above™
JURL:htrp:tiwww. legifrance. gouv. fifhtml/codes_traduits/cpialtext htm]

House of Commons Culture, Media and Sport Select Commiitee, The Marker for (R0 135
[URL: ;0R3 12237 101 Are: Sixth Report of Session 2604-2005 (23 March 2005) 13
hetpeifwww. publications.parliament uk/pafem200405/cmselect/cmeumeds/414/414 pdf]

Directive 2001/84/EC of the European Parliameant and of the Council of 27 September (187 .136
2001 on the resale right for the benefit of the author of an original work of art

WINPT DGR W MPIEPYISTIR M171°8°3 93T RS 1O APK DURhNT NeT (137
TN PR DY TR NN RY RN TR 0D PYON PP MY I PIND 26 Y0
Copyright Law 17 17307 Ty 0012 @Y M2¥2 hype Txvn Yo onior obix
(Urheberrechtsgesetz, UrhG), Translation provided by the International Burean of WIPO,
[URL: http:/Awww.iuscomp.org/gla/statutes/UrhG.htm]: $9hR2 7793% 19" LArticie 26
“Article 26 Resale Royalty Right: (1) If ibe original of a work of fine art is resold aad if an
art dealer or an auctioneer is involved as purchaser, vendor or agent, the vendor shall pay
to the author a share amounting to five percent of the selling price, There shall be no such
obligation if the selling price is [ess than 100 German marks. (2) The author may not waive
his right to his share in advance, The expectancy may not be enforced; any disposition of
the expectancy shall be without legal effect.... {7) The claims of the author shall expire
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after 10 years. () The foregoing provistens shall not apply to architectural works and
«works of applied ant”
(135 7795 5 House of Commons Culture, Media and Sport Select Committee 1187 138
A40 1R ,D35%) Reese 1187 AT DY ANIWNT TM3A0 DU 2w mabwa2 e 139
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“(t) In no case does copyright protection for an original 3 1P O™M%N M
work of authorship extend to any idea, procedure, process, system, method of operation,
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Pamela Samuelson, Randall Davis, Mitchell D. Kapor, and I. H, Reichman, “A W7 141
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software is unique from other forms of copyrighted information. Technology and sofiware,

in particular, has radically transformed the way information is created and cxchanged.

Software fundamentally differs from more traditional forms of medium, such as pring

of phonographic materials, in that software can be both, more readily and easily copied

on a mass scale in an extraordinarily short amount of time and relatively inexpensively.

One of the primary advantages of softwarc, its ability to record, concentrate and convey

information with unprecedented ease and speed, makes it extraordinarily vulnerable to

illegal copying and piracy. This Courl finds that it is important to acknowledge these

special characteristics of the software industry and provide erhanced copyright protection

sfor its inventors and developers”
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