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Chapter 5: Exemptions from seizure

Exemptions which take account of the debtor’s needs

§1 The following are exempt from seizure:

L.

2. Furniture, household goods and other equipment, to the
extent that the property is necessary for the running of the
home;

3.

4. Objects which are of such sentimental value to the debtor
that it must be considered manifestly unjust to seize them;

{-HI

§2 Where the debtor has a family, reasonable consideration should
also be given to the use/consumption and needs of the family
when determining what may be exempt in terms of §1.. e
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() books or other articles reasonably required for the edu-
cation or fraining of the debtor or any member of his
household not exceeding in aggregate value £500 ...;
(e) toys for the use of any child who is a member of the debi-
or’s household;
(f) articles reasonably required for the care ar upbringing
of a child who is a member of the debtor’s household.”’
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... that one television and one radio are now part of a modest
or frugal lifestyle, Moreover, they enable pecple to keep in
touch with the world around them and current affairs and
are a cheap form of entertainment. Virtnally every house-
hold now has them ... The exemptions should however be
restricted te items of modest value. Expensive luxury models
shonld remain poindable ... Video recorders, CD players and
hi-fi equipment are in our opinion still luxuries and should
remain poindable. Deprivation of these items would not give rise
to the same hardship or social exclusion as deprivation of a
television set or radio.” ("% = %@ XTI,
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/3,48 TPOR3 61 1Y ,2°9%) Scottish Law Commission .73
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.3.47 IpODA (61 TN 2792 Scottish Law Commission .75

Debt Arrangement and Atlachment {Scotland) Bill, s. 11 {p. 7} & schedule 2 {*non- .76
«essential assets™) (inroduced by section 44(1)) (p. 33)
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(ii} such clothing, bedding, furniture, household equipment and
provisions as are necessary for satisfying the basic domestic
needs of [the debtor] and his family. ¢27y — Yo T,

e ey e B2 nyan D DR Sherifh Syinh RaXimR T2 RO PRI
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Rlackstones Civil Practice (Charles Plant — ed.-in-chief, Bath, 2000), 812-813, 2574- .77
2575, 2718219

Courts and Legal Services Act 1990, 5. 15(1)(a)-(b), amending the Supreme Court Act .78
1981, s. 138(3A)a); County Courts Act 1984, 5. B3(1)(z)

Duncan Black and Claire Sandbrook, Enforcentent of a Judgment (9% ed., London, 1997), ,7¢
69
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“¥Yet the process of levying distress is an arcane one and the present law, ... is riddled 81
with inconsistencies, uncertainties, anomalies and archaisms™. Wilson v. South Kesteven
District Council [2000] EWCA Civ 218 (13th July, 2000}

Jack Beatson, Independent Review of Bailiff Law: A Consultation Paper (The University .82
v 1 wof Cambridge Centre for Public Law, March 2000), Introduction, para. 1
21 BTN J[URL: http:/fwww.dca.gov.uk/enforcement/appendix3.pdf] {17011 SN2
Jack Beatson, Independent Review of Bailiff Law: Report {Mgou 59130 0100 Mt {30
1t 0 M Mt {The University of Cambridge Centre for Public Law, June 2000)
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The Scottish Law Commission’s Discussion Paper No. 110, Poinding and Sale: Effective 84

LE

399



https://ssl.haifa.ac.il/enforcement/,DanaInfo=.awxyChhgGox5K6x+appendix3.pdf
https://ssl.haifa.ac.il/enforcement/,DanaInfo=.awxyChhgGox5K6x+beatson.pdf
https://ssl.haifa.ac.il/enforcement/,DanaInfo=.awxyChhgGox5K6x+beatson.pdf

amhEn ¥ omEm e e nay

TEIND TV IRV RO [T AT 12T 2T N3 P PICRD 22,59 0%, DARAY [t
DR 1010%7 IRD PURIRT PRATAT MPITTA NyUap2 R TREn pipt b WA
THRUSYMS ¥ P2 PR R 3t RS 131 mwn o o1 ¥onverern nyyan »ean
nawS ae By N2 nonyn THan oDt T a3vws poibmy o abpiyan

12 DY AR SIRD DT ITIRIN DYORR LIIM X 21T My o

(d) books or other articles including a computer reasonably
required for the education or training of the debtor or
any member of the debtor’s houschold not exceeding in
aggregate value £1,000 or such amount as may be prescribed
in regulations made by the Lord Chancellor;

(e) toys for the use of any child who is a member of the
debtor’s honsehold;

(f) articles reasonably required for the care or upbringing
of a child who is a member of the debtor’s household.*
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I have concluded that section 16 of the Debtors (Scotland) Act
1987 provides a useful model for rationalisation and simplifi-
cation of the position in England and Wales. It would be
possible ... to add to the itemns exempt a television set, aradio, a
microwave oven and a telephone, all of moadest value, and items
‘of particular sentimental value to an aggregate value of £150.%
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“To minimize the risk of a successfui ECHR challenge, the regime governing distress by
T, 2vD) Beatson 1187 bailiffs be set out ¢learly in one place, preferably in a statute”
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d} The following property may be exempted under subsection
(b)1) of this section:

{3) The debtor’s interest, not 1o exceed 450 $ in valve in any
particular item or 9.300 % in aggregate value, in household fur-
nishings, honschold goods, wearing apparel, appliances,
books, animals, crops, or musical instruments, that are held
primarily Tor the personal, family, or houschold use of the
debior or a dependent of the debtor,” 7y - "5 w37,
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Conrad F. Meis, “Note: A Tale of Two Debiors; The Need for Iowa to Reform the 1187 .91
Inequities in Protection Afforded Debtors with 1RAs and ERISA-Qualified Plans™, 81
Jowa L. Rev. (1995) 423, p, 428

Lawrence Ponoroff, “Exemption Impairing Licns Under Bankrupicy Code Section 1187 .92
:522(6): One Step Forward And One Step Back”, 70 U, Colo. L. Rev. (1999) 1, p. 1
Rose J, Murphy, “Bankrupicy Exemptions: W7 ,1737 725 M2 mMEw 172 nR1en?
The Need For Uniformity In The United States and Canada™, 21 N, Y.L, Sch. J, Int'l &
Comp. L. (2001) 127, p. 132

Alane A. Becket, “An Uneasy Harmony: The Intersection of the Bankruptcy Code 1% .93
.and the Fair Debt Collection Practices Act”, 51 ABI J. LEXIS (2002) 2

B»PT10R VIS PN A3 91 PR QINORY 135N 1371 7 090 L1t USCS § 522 (2002) .94
G. Marcus Cole, “The Federalist Cost of 1187 ,29152 TR291 *27272 £'P0WH @70 Tam
Bankruptcy Exemption Reform”, 74 Am. Bankr, L J. (2000) 227, p. 228

Lowell B Bottrell, “Comfortable Beds, A Charclt Pew, A Cemetery Lot, One Hog, 1187 .95
One Pig, Six Sheep. One Cow, A Yolk Of Oxen Or A Horse, And Your Notary Seal:
Murphy :03 787 1Some Thoughts About Exemptions™, 72 N, Dak, L. Rev. (1996) 83, p. 85
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Brent Patrick, “The Collection and Enforcement of Money Judgments in 187 .98
Tennessee”, 2 Tenn. J. Prac. & Proc. (1598) 3,p. 8

“A reasonable amount of personal property; the ;2p¥? PR °2 ny1p mopRT 'eR nph .99
Aok NPt kind and valve shall be fixed by taw” (N.D. Const, Art. X1, § 22)
“A rcasonable amount of property shall be exempt from seizure or sale for the Ny
payment of any debt or liability. The amount of such exemption shall be determined by
Jaw. {(Minn. Const. Art. I, § 12)
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MUH. Rev, Stat, Ann. § 511.2(X)-(XTII) (1983 & Supp. 1995) .101

Okla, Stat, Ann, tit. 31, § 1(10), (12), (14), (15), (16) (West 1991) 102

e Mp'y 03 JTex, Prop. Code Ann. § 42.002(a)(10)-(t1) (West 1984 & Supp, 1995) .103
[E(8) MoK v

Kan, Stat, Ann, § 60-2304(a) (1994) 104

T TR, B MPTPRA MSt by e o2 veorn ginn, [daho Code § 11-605(b) (1950) .105
00 'Y 95 1w 29D Bottrell 17 [fId. § 11-605(6)] 91 b

LConn, Gen, Stat. Ann. § 52-352h(k) (West 1991} & § 52.352h(F) .106

Del. Code Ann. tit. 10, § 4902(c) (1975) .107
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Enforcement Act 1989 .112

Enforcement of Court Orders Act 926, sec. 7; Enforccment of Law (Occasional Powers) .113
JAct 1924

{Code of Civil Procedure 114
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the only “seizable™ asset in the house. Depriving them of this critical asset may
damage considerably their right to know, study, and advance, as well as their
involvement in the public democratic dialogue. This fact should affect creditors’
and debtors’ rights, Creditors’ obligatory and property rights will not be affected as
much as debtors’ property rights in respect of the TV set because of the low value
of the instrument and its vast significance to debtors. Therefore, the balance tends
towards favoring the debtors’ rights.

This article addresses Jegislators, calling on them to consider the great
revolution in modern world and exempt television from seizure since it symbolizes
society’s progress and modernization.




arrangements laid down in the Guarantee Law are justified. Second it is doubtfid
whether the amendments introduced to the Law ensure the required legislative
harmony hetween the Guarantee Law and the specific banking legislation. Third,
the amended Guarantee Law attempts to protect the interests of the parties involved
in the transaction, the party requiring the vtmost protection being the guarantor;
however, the appropriate balance between the various interests has not yet been
attained. According to the author, the sclution to these problems can be found
entirely in the duty of disclosure, and in the manner in which the author proposes to

~

extend and apply it.

Accordingly, the paper extensively discusses the duty of disclosure vis-d-vis
the guarantor. First the various legal sources for the duty of disclosure are reviewed
in an attempt to resolve the discrepancies among them. Next the article examines
the scope of applicability of the duty of disclosure, in terms of the nature of the
gnarantors benefiting from it, the period, and its exact contents. The last section of
the paper reviews three significant issues in guarantee laws: mmuitiple guarantors
and determining the proportionate share of each in the total debt; guarantees unlimited
by amount; and the rule concerning claiming first frora the debtor. Each of these
issues examines the protection afforded to guarantors laid down by the legislator as
against the solution that the anthor deems necessary; this detives entirely from the
duty of disclosure vis-@-vis guarantors.

Problems in Israeli Exemptions from Seizure
Amit Mor

The world we live in assigns great significance to television in culture, education,
law, and democracy. It is the most prominent and effective 20™-century means of
communication. Nevertheless, the Execution Act, 1967, did not exempt this
important device from being “seizable” property; this Act has neither changed in
the past five decades as a result of changes in cultural atritude, nor has it become
cbsolete dues to technological progress. Today alinost every legal sysiem
incorporates exemptions from property seizure, allowing debtors to keep their TV
set, as part of a social concept that regards television as a significaut democratic
and educational tool. Studies have shown that particularly the lower socio-economic
sectors as well as children and elderly enjoy television. Now the majority of cases
at the Execution Authority are against members of these sectors and the TV set is
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ptosecution’s obligation to the first stage of the process. If the prosecution does not
want to fulfill its obligations, it must present an excuse according to the public
contracts law. One such excuse is the existence of essential public interest that
justifies cancellation of the government's contractual obligation. Therefore, the
prosecution must abide by the agreement during the appeal stage, unless it can
show that the agreement was 5o unreasonable that it could have been withdrawn
from during the trial stage too, or that the circumstances since the trial stage have
changed substantially. Usually this is pot the case, Even in the rare cases where the
prosecution is allowed to release itself from the obligations it has assumed, the
defendant must be allowed to withdraw her plea. The defendant should not be held
to a guilty plea given in rcturn for a broken promise.

Separating the Chaff from the Grain: Resirictive Agreement in
Light of the Supreme Court’s Recent Decisions

Michal S. Gal

The article analyzes the four recent antitrust decisions decided by the Israeli
Supreme Court: Stern, Hanayot, Extel, and Lishcar Shamaei Hamekarkein., As
elaborated, the decisions include several legal rules that do not advance the goals
of antitrust Jaw, At the same time, they embrace several legal principles that may
serve as a sound basis for antitrust law in the coming formative years of antitrust.
The article focuses, inter alia, on the de minimis principle and on the purpose test as
rigorous tools for interpreting and applying the law.

“Banking Law: Guarantees given to Banks and the Pledge of
Movable Property and Securities”, by Prof. Ricardo Ben-Oliel

Ruth Plato-Shinar

The paper focuses in the first section of the book, on guarantees provided for the
benefit of banks. In Prof. Ben-Oliel's opinion, there are several principal problems
in the amendments introduced to the Guarantee Law. First, the amendments are
based on formalistic distinctions between the various types of guarantors, with no
basic pertinent justification. Hence, it is doubtful whether the protective
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Class Actions in Israel on a Crossroad
Michael Kararyanni

The article deals with a recent decision handed down by the Israeli Supreme Court
by which a class action proceeding initiated against the State of Israel was
disquatified, The majority opinton reasoned that the specific rule of the existing
Rules of Procedure (Rule 29) on which the class action proceeding was based is
unequipped with the necessary mechanisms to handle and manage such a
complicated proceeding as the class acticn. The majority also reasoned that since
in the case before it the claims of most class members were substantial, therefore
guaranteeing a sufficient incentive for each of them to bring a personal action for
the claimed wrong-doing, the need for a class action on their part became
redundant. Another pillar of the majority opinion rested on the fact that the
defendant in this case is the State itself which owing to its public character, and
indeed its specific commitment in the case at hand, was committed to act in
accordance with the miling to be handed in the individual cases before the court
also in respect of sintilar claims to be filed in the future. The article takes a critical
stance on each of these propositions of the majority opinion, arguing that for policy
reasons as well as procedure values the class action proceeding should have had
the support of the eatire court.

The Prosecution’s Position in an Appeal against Rejection
of a Plea Bargain

Oren Gazal

The prosecution plea bargains with a defendant, and according to the agreement
asks the court to impose a relatively lenient sentence. The court rejects the request
and imposes a harsher sentence. The defendant appeals. Ts the prosecutor allowed
to ask the appelate court to affirm the lower instances verdict? That is the question
discussed in this article, Lately, two different panels of the Supreme Court of Israel
reached different conclusions. The issue is now pending in a further hearing by the
court,

The plea bargain is a binding government contract. If the agreement does
not explicitly says otherwise, it should not be interpreted as limiting the
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Ranking Hebrew Law Reviews: Theoretical Foundations and
a Preliminary Empirical Study

Ronen Perry

In recent decades several scholars have attempted to rank American law reviews
using various methods, quantitative and quafitative. No such aftempt has been made
with regard to Hebrew law reviews so far. The purpose of the article 1s twofold.
First it offers theoretical foundations for a continuous ranking of law reviews in
general, and of Hebrew law reviews in particulur. It analyzes the various methods
employed in the American literature, and rejects those based on author prominence,
surveys, evaluation by expert committees, library or database usage, and rejection
rate. It advocates the use of a citation frequency method, assaming that the number
of citations (within legal periodicals on the one hand, and case law on the other) is
a good, atbeit inaccurate, indicator for law review impact on legal discourse
(academic and practical respectively).

The second goal of the article is to introduce a preliminary ranking of
Hebrew law reviews, based on the preferred method. To achieve this goal, citations
of articles peblished in 16 Hebrew law reviews over a specified period were
recorded, The search was conducted — in keeping with the requirements of the
chosen methed — in legal periodicals, in Supreme Court rulings, and in lower
courts’ decisions. Two Hebrew law reviews were found to have {he most
significant impact on the legal academic discourse: the Tel Aviv University Law
Review {Iyunei Mishpat), and the Hebrew University Law Review (Mishpatim).
The Hebrew University Law Review enjoyed a significant lead over all of its
competitors as regards impact on the Supreme Court of Israel. The Israeli Bar Journal
(HaPraklit) proved the mest influential with lower courts. The reader should note
ihat a one-off ranking would serve its purposes for a limited period, not only
because the impact of the existing law reviews might change, but also because new
ones might be established, The ranking project must thus be ongoing.




“A Hand Grenade with its Pin Removed”? The First Decade of
the Consumer Class Action

Hillel Sommer

Ten years ago the Israeli legislature cleared the way for consumer class action
lawsuits by passing an amendment to the Consumer Protection Act (CPA},

At the time, the legislators hoped that this legal tool would be used to
enhance consumer protection in Israel in a quick and efficient manner. However, it
has met with significant legal hurdles, mainly becanse the courts have defined the
law too restrictively, The title of this article is & direct quote from a Suprerne Court
case, expressing the way one of the Justices of the Supreme Court viewed class
actions: an extremely negative metaphor.

This article examines three aspects of consumer class actions: those related
to the plaintiff, those related to the defendant, and those related to the cause of
action. Tt begins with an application of the arguments for and against class actions
in general, to the specific example of consumer class action. Qur conclusion is that
the general arguments against class actions have relatively low merit in the
consumer area, and consequently the Israeli courts have been too restrictive in their
attitude to consumer class actions.

In regard to the plaintiff in a class action, the CPA requires that her claim be
related to a “consumer transaction”, The article thus examines several components
of the definition of such transaction, including the purchase of a consumer product
ot service for a business purpose and the possibility of a compensable tort where
no actual transaction took place.

As 1o the defendant, the Israeli Supreme Court has held that consumer class
actions cannot be maintained in the absence of a direct contractual relationship
between the plaintiff/consumer and the defendant. The article explains why
consumer class actions shoold indeed be allowed in these sitnations on certain
pccasions. The article also examines if — and to what extent — the State of Israel
and other governmental authorities may be sued in a consumer class action by
citizens using the services of such agencies,

Finally, the article examines issues related to the causes of action which are
permitted in a consumer class action suit. The judicial interpretation of the lega
restriction: that allows only CPA-based causes of action makes class action
inapplicable in many consumer protection situations.




court, the organizer of the event, enjoved a privileged position over the media in
determining the message to be transmitted by the event. The article then goes into
the question of the event’s “seript”. Through an interpretative analysis of the event’s
“text”, it is established that the reading of the verdict is best categorized by what
James Carey (1998) termed a “media event of degradation”. By studying the social
implications of the event on Isracli society, the article argues that in sitmations
lacking a coherent and agreed centre of values and identity, media events of

degradation, seen as one type of ritual, may catalyze social disintegration.

Response; Just Talk
Ariel Bendor

Scrutinizing fact and value assumptions employed in legal domain, with the aid of
tools which are not merely intuitive, is an essential endeavor of interdisciplinary
legal scholarship. Against this background the essay critiques Dr. Yaavov Yagdar’s
article, which deals with the live radio broadcast of the Court’s ruling in the crimi-
nal irial of Arie Deri. The extraordinary nature of this event indeed evokes surprise,
and certainly deserves extra-legal examination. However, such an examination
ought to be founded first and foremost on factual research, which Dr. Yadgar’s
article lacks. In addition, several interpreiative arguments in the article, which per-
tain to that part of the judgment that was broadcast and aspire to establish the
judges' intent, do not take into acconnt relevant legal aspects and are not valid
indications of the intention ascribed to the judges, The article apparently does not
credibly assist in illuminating aspects that traditional legal scholarship is unaware
of or ignores. More than that, in a way the article even reproduces deficiencies that
characterize parts of the traditional disciplinary legal discourse and diminish its
scientific value,
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Sunk Cost and Stare Decisis
Michal Tamir

Adjudication is a process involving decision-making, and as such is subject to
limitations and constraints. The paper focuses on the constraint stemming from
past decisions on which non-refundable resources have been spent. This constraint
is called Sunk Cost. It usually entails an over-tendency of decision-makers to persist
in previous courses of action. This is called “Escalation of Commitment”. In the
realm of law this expression is in the doctrine of precedent (Stare Decisis), which
along with its significance creates a sunk-cost effect. The paper focuses on the
Isrzeli Supreme Court and examines why, even though this court is not obliged to
follow its precedents, overruling is considered an exception, where the principle is
that the Supreme Court does not deviate from its precedents lightly. The claim is
that at times this principle involves escalation of commitment, that is, a tendency to
persist in decisions even in situations in which the future consequences of overruling
a precedent do not justify sacrificing concrete justice. The paper presenis this claim,
first in light of seciological and structural characteristics of the Tsraeli legal system,
It does so secondly by analyzing the universal rationales of the doctrine of precedent
and the manner in which, despite their contribution to regulating behavior, they
consist of elements identified as increasing the escalation of commitment. Thirdly,
it does so through the application of insights gained from the Behavioral Analysis
of Law and Economics, All these lead to the description of the adjudication process
as a serial decision, which is characierized as incremental and path-dependent.
This is demonstrated through the doctrine of “administrative promise” (1975), the
development of which manifests typical problems of escalation of commitment,

A Ritual of Disintegration: The Reading of the Deri Verdict
as a Media Event of Degradation

Yaacoy Yadgar

The article examines the live broadcast of the reading of the verdict in Arieh Deri’s
trial as a media event, as defined by Daniel Dayan and Elihu Katz {1992). First, it
is established that the reading of the verdict was a unique case of a radiophonic —
not a televised — media event. The main implication of this characteristic is that the




dency of Israeli case law is to see the unrepresented oppesing party as a client.
Hence the lawyer may be representing the two opposing parties when neither party
expressly consented to such dual representation. ‘

On the second level, the article presents the various tests for establishing a
duty of care to a third party in the United States, England, and Israel, It further
gritically analyzes how these tests are applied in Israeli case law and offers
suggestions for improvement. A separate section points out five important policy
considerations that are missing from [sraeli case {aw. The author believes that the
adoption of these policy considerations might lead to a more reasonable and much
narrower duty of care. ’

The main argument is that the absence of these five policy considerations
and the broad application of the duty of care have shaped an improper legal policy,
which excessively expands the lawyer’s duty of care to the unrepresented opposing
party. The disadvantages caused by this legal policy are quite serious, e.g., harm to
the free-market mechanism since it does not encourage people to hire their own
lawyer, and hanm caused to attomey-client relations in general.

Response: Lawyers’ Accountability for the Ends of
Representation: From a Moral to a legal Responsibility

Neta Ziv

I addrass lawyers’ liability to non-represented third parties in the broader context
of lawyers’ accountability to the ends of their representation. The dominant approach
holds that lawyers are not accountable for the consequences of legal representation,
and the interests of their clients prevail over all others. Society provides lawyers
with immunity - legal and moral - from the harm caused to third parties by their
professional activity. I examine the justifications commeonly raised as the basis for
this stance. They include clients” autenomy, the interest to guarantee legal
representation against state power, and the belief in the adversarial system as a
means to reveal the truth. I critique these justifications and claim they do not
provide a solid basis for lawvers non-accountability. I suggest that we should
instead adopt a stance that tailors the scope of lawyers’ accountability to the
specific circumstances in which representation takes place, taking into account
third party’s ability to retain council and the availability of effective external
checks and controls during legal representation.




a vacant public housing apartment, the paper offers an alternative view of social
change. People generally react to social change through collective, organized, and
public activities: protests and sit-ins, public relation campaigns, the electoral process,
impact litigation, and the like. Common te all these activities is a deliberate act on
the patt of a group with mutnal interests or needs. This paper approaches social
change activity by an alternative route, and inquires whether each and every form
of resistance, especially those that entail unlawful behavior or discbedience, can
also constitute political acts, in the broad sense of this term. The paper suggests
that individual disobedience shares with other forms of resistance a challenge to
the legitimacy of the existing institutional erder, including the legal order. The
second part of the paper examines whether the individual legal process can be
employed to promote public interest, and the role of the lawyer in this. The basic
obstacle is that law, being part of the existing order, is constituted of concepts,
definitions, and categories that reflect and thus reinforce this order. Despite this
inherent difficulty the paper exemplifies the manner in which law can — albeit
partially and temporarily — defy the existing system from within, through the use
of its own, internal concept and terms.

The Lawyer’s Duty to an Unrepresented Opposing Party:
A Caveat

Limor Zer-Gutman

According to Israeli case law, a lawyer who represents a client against an unrepre-
sented opposing party can find himself or herself in two situations. The first is the
establishment of an attorney-client relationship with the opposing party, and this
even without special consent from the parties. The second is a broad duty of care to
the unrepresented opposing party, based on the negligence doctring of torts law.
Israeli case law combines the two in such a way that even where the opposing party
is not seen as a client she may still be protected due to the broad duty of care that
the opposing lawyer owes her. An example of this is the lsraeli Supreme Court
decision in the matter of Attorney Arad, which the article discusses at length.

On the Tirst level, the article presents the conditions for the establishment of
attorney-client relationships and the way these conditions are applied in the case of
the lawyer and the unrepresented opposing party. The article shows that the ten-
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Abstracts

Mistaken Identity and Aberrational Act: Is There a
Place for the Fiction of Transferred Malice?

Khalid Ghanayim and Mordechai Kremnitzer

According to Israeli eriminal law — see, 20 (21I) (2) of the penal code — the fiction
of transferred malice deals with two issues related to the mens rea, i.e., mistaken
identity (error in persona) and the aberrational act (aberratio ictus). Mistaken
identity describes the situation in which the perpetrator erred in regard to the identity
of the object before her. When both objects (the intended and the actual) are
equivalent in terms of the actus reus of the actual offence, a mistaken identity is
without legal consequences in regard to the actor’s mens rea to harm the actual
object. The perpetrator can be punished for a completed offence, The aberrational
act refers to a situation in which the perpetrator’s actions deviate from the intended
path and harm an unintended object. In this case the perpetrator can be punished for
an attempt to commit the intended offence against the intended object, as well as
for a completed offence against the actval object, in accordance with her mens rea
in relation to harming the actual object, which is negligence in most cases. The
considerations that led the old common law to develop the fiction of transferred
malice, i.e., the function of criminal law and the proper punishment for attempt,
disappear in modern Israeli law, Thercfore, there is no longer place for the fiction
of transferred malice.

Disobedience, Resistance, and the Representation of Poor
People: The Case of Public Housing Invasions

Meta Ziv
The paper examines the act of disobedience in circumstances of survival or

fulfillment of essential needs, through the perspective of “law and social change™,
Through a legal case study — an eviction suit against a single mother who invaded
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