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“My body is my home, my transport, my clothing, my identity. It is my
greatest asset and my worst enemy. It is my constant companion, my
means of financial support, a source of pain, a receptacle of pleasure,
and one day it will kill me. We use our bodies in so many diverse ways:
to give us pleasure, to earn a living; to portray our identities to the world,
and to reproduce. Our bodies are central to the landmark events of our
lives: being born, growing up, making love, having children, falling ill

and dying”.
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“Everyone has the right to life, liberty and security of person”.
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Elizabeth Wicks, The State and the Body: Legal Regulation of Bodily Autonomy :IRX7 2
.(2016) p.1

.G.A. Res. 217 (IIT) A, Universal Declaration of Human Rights (Dec. 10, 1948) 3
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“Everyone ) 269 ,31 X”2 ,n1°2°I17 NIPMIITX NI”I107 7272 D’D‘IN5'T’3H mnRY 9 L] 5
has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and
Inter-American ; (in accordance with such procedure as are established by law”
Commission on Human Rights (IACHR), American Declaration of the Rights and
“Every human being has the right to life, liberty and ) Duties of Man, §1 (May 2, 1948)
Organization of African Unity (OAU), African Charter ;(the security of his person”
on Human and Peoples’ Rights, §4, CAB/LEG/67/3 rev. 5, 21 L.L.M. 58 (Jun. 27,
“Human beings are inviolable. Every human being shall be entitled to respect ) 1981)
for his life and the integrity of his person. No one may be arbitrarily deprived of this
Convention for the Protection of Human Rights and Fundamental Freedoms, ; (right”
“Everyone has the right to liberty and security ) §5(1), 213 U.N.T.S 221 (Nov. 4, 1950)
of person. No one shall be deprived of his liberty save in the following cases and in
21X W AR SW AnWwIsY (accordance with a procedure prescribed by law”
Rhonda Louise Powell, “The Right to Security of Person in European Court of Human
Rights Jurisprudence”, 6 Eur. Hum. Rts. L. Rev. (2007) 649; Heli Askola, “Article 5:
Prohibition of Slavery and Forced Labour”, The EU Charter of Fundamental Rights:
A Commentary (Steve Peers, Tamara Hervey, Jeff Kenner & Angela Ward eds., 2014)
101; Bertrand Mathieu, The Right to Life in European Constitutional Law and
International Case-Law (2006); Douwe Korff, The Right to Life: A Guide to the
Implementation of Article 2 of the European Convention on Human Rights (2006);
David Harris, Michael O’boyle, Ed Bates & Carla Buckley, Law of the European
Convention on Human Rights (2009) p.37.; Robin White & Clare Ovey Jacobs, White
& Ovey: The European Convention on Human Rights (2010) p.143.; Ruth Miller, The
Limits of Bodily Integrity: Abortion, Adultery and Rape Legislation in Comparative
“1. Everyone has the right to respect for ) 72°31% 3 5°¥0 03 X1 ; Perspective (2017)
his or her physical and mental integrity. 2. In the fields of medicine and biology, the
following must be respected in particular: — the free and informed consent of the
person concerned, according to the procedures laid down by law, — the prohibition of
eugenic practices, in particular those aiming at the selection of persons, — the
prohibition on making the human body and its parts as such a source of financial gain,
.(— the prohibition of the reproductive cloning of human beings”

“Bvery person shall have the right to life and :(1949) 397371 707 PINY (2)2 Y0 6
physical integrity. Freedom of the person shall be inviolable. These rights may be
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.translation at http://www.gesetze-im-internet.de/englisch_gg/index.html
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Rights and Constitutionalism: The New South African Legal Order (Dawid van Wyk et
al. eds., 1995) 629, p.645: “The balancing between the rights of an individual and the
interests of society should not be invoked too early. It does not belong to this part of the
investigation. Balancing only occurs once the state has demonstrated and identified
X7 .those interests which will trigger the application of the limitation grounds [...]”
Gerhard Van Der Schyff, Limitation of Rights: A Study of the European :Q3
Convention and the South African Bill of Rights (2005) pp.29, 33; Nicholas Emiliou,
The Principle of Proportionality in European Law (1996) p.53: “The doctrinal
separation between the constituent elements of basic rights and their limits avoids the
inclusion of public interest and welfare considerations directly in the elements of basic
rights themselves. In this way, the danger of arbitrarily restricting freedom by way of
an ad hoc definition of basic rights is also avoided, ultimately ensuring optimal
freedom”
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“Limitations”, 2 Constitutional Law of South Africa (Stuart Woolman, Michael
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generally understood to require the judge to determine the ambit of the right. The
determination is made by asking what values underlie the right and then, in turn, what
practices serve those values. The judge is not required to compare the importance of
the values underlying the right allegedly being infringed with the values said to
underlie the policy or right or interest said to support the alleged infringement. This
comparison is left for the second stage of analysis under the limitations clause. It is
under the limitations clause that we ask whether a party’s interest in having a
challenged law upheld is of sufficient import to justify the infringement of a right [...].
[TThe determination made here is one of definition or demarcation, not balancing. We
are asking what counts as protected assembly activity, not whether this kind of
protected activity, when offset against some competing set of public or private
interests, still merits protection. We are deciding what values animate and what
practices are protected by a particular right. The problem of value conflict between a
right and a law that limits the exercise of that right is played out at the next stage of
De Reuck v. Director of Public :03 X7 .inquiry — the limitations clause”)
Prosecutions, 2004 (1) SA 406, para. 48 (CC) (S. Aft.) (“The respondents dispute that
child pornography, as defined by the Act, is expression. Relying on the approach of the
United States Supreme Court where certain categories of expression are unprotected
forms of speech, the respondents argued such materials do not serve any of the values
traditionally considered as underlying freedom of expression, namely, truth-seeking,
free political activity and self-fulfilment. This argument must fail. In this respect, our
Constitution is different from that of the United States of America. Limitations of
rights are dealt with under section 36 of the Constitution and not at the threshold level.
Section 16(1) expressly protects the freedom of expression in a manner that does not
warrant a narrow reading. Any restriction upon artistic creativity must satisfy the
Hansen v. :719°1 13 W *NpInmi vownN: : 03 X7 .rigours of the limitation analysis™)
The Queen, [2007] NZSC 7 at [22]: “The first question is the interpretation of the right.
In ascertaining the meaning of the right, the criteria for justification are not relevant.
The meaning of the right is ascertained from the ‘cardinal values’ it embodies.
Collapsing the interpretation of the right and the s 1 justification is insufficiently
protective of the right. The later justification is according to a stringent standard, in
which a party seeking to justify must show that the limit on a fundamental right is
‘demonstrably justified’” in a free and democratic society. The context for the
application of sl is then the violation of a constitutionally guaranteed right or

freedom”
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