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Although it is traditional for judges to accord the same presumption of
regularity to the legisative process no matter how obviousit may be that a
busy Congress has acted precipitately, | see no reason why the character of
their procedures may not be considered rel evant to the decision whether the
legidative product has caused a deprivation of liberty or property without
due process of law. Whenever Congress creates a classification that would
be subject to strict scrutiny under the Equal Protection Clause... it seemsto
me that judicial review should include a consideration of the procedural
character of the decisionmaking process.248
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[R]ather than take the substantive position... | would hold this statute
unconstitutional on anarrower ground. It cannot fairly be characterized asa
“narrowly tailored” racial classification because it simply raises too many
serious questions that Congress failed to answer or even to address in a
responsible way.249
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It emerges from that case-law that, in order to determine the proportionality
of ageneral measure, the Court must primarily assessthelegidlative choices
underlyingit... The quality of the parliamentary... review of the necessity of
the measure is of particular importance in this respect, including to the
operation of the relevant margin of appreciation.252
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Turning therefore to the proportionality of this general measure, the Court
has, in the first place, examined the national parliamentary and judicial
reviewsof its necessity which reviewsare, for the reasons outlined... above,
of central importance to the present case.253

“[t]he prohibition wastherefore »2 X% 137 77pn2 MVIAYIDN 11°37 DR N2 LOWNI™N]
the culmination of an exceptional examination by parliamentary bodies of the cultural,
political and legal aspects of the prohibition... and all bodies found the prohibition to have
*> LOWMI™N’A ¥ap NXT M1 254.been a necessary interference with Article 10 rights’
“[this] Court, for its part, attaches considerable weight to these exacting and pertinent

255 reviews... and to their view that the general measure was necessary”

Gonzalesv. Raich, 545U.S. 1, 21 (2005) (“[W]ehave never required X173 .551 'ny2,0w
Congress to make particularized findings in order to legislate... absent a special concern
.such asthe protection of free speech”

Animal Defenders International v. the United Kingdom [GC], no. 48876/08, para. 108,
.ECHR 362, 2013
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King, Deference, Dialogue and Animal Defenders International, U.K. ConsT. L. BLOG
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