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Roman Tomastic and Don Fleming, Ausiralian Administrative Law (The Law 7 .5
:Book Company Limited, Sydney, 1991), 202
The common law has not laid down clear principles in regard to the existence
of the uncertainty ground. Nevertheless, there is a recognized ground of
uncertainty which has been given statutory form...
David Phillip Jones and Anne S. de Villars, Principles of Administrative Law ;WY .6
{(2nd ed., Carswell, Toronto, 1994), 166
Administrative actions whose results are uncertain have alse been held to be
void on review by the superior courts... most examples of this ground for
judicial review relate to the content of delegated legislation..In principle,
uncertainty should also be a ground for attacking the exercise of other
discretionary administrative powers which are not legislative in nature; -

however, it is difficult to find a good example for it.
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Chertsey Urban District Ceuncil v. 11°p0B2 Viscount Radcliffe boywn >327 181 .7
:‘Mixnam’s Properties, Lid., 2 ALL. E. R. [1964] 627, p. 632
I do not propose to rest anything on the point that some of the conditions are
void in any event on the ground of uncertainty. It would be true, particularly
with regard to condition... but uncertainty of expression is a defect which
involves no question of principle. If a condition ts truly too uncertain to
convey a4 clear meaning as to what it requires, it is in law no condition at all,
for it cannot be enforced and no penalty can be exacted for its “breach”.
Fawcett Properties, 177092 Lerd Morton of Henryton th¥nn 2w *127 1w 8
Ltd v. Buckingham Country Council 3 ALL. E. R. [1960] 503, p. 513:
nTe ea% “.. [f)he condition in question was and is void for uncertainty”.
10 £°02 Y X0 AP081 72,17 ATIRI? WER A D712 (Fawcett Properties
B3 IO DPREYY NWO NIRTN NPYY nOnThRT AT Mt ORDYY MR MK
McEldowney v. Forde 1"1"poza Diplock T1%7 221 Pearce TW20 2w vWenn nym
AMcEldowney DD 11972 2 ALL. E. R. [1969] 1039, p. 1065, 1074
PRIYP M PEY PR TINSSR 03 1ow Lpraea? manen axe ScnyT? .8
127 Y@ 19102 MM AMNDE NYIPTIN SYYEN 13T IS bawnnTIea YT nrninon
nmEn AR OXR APRE? PIPIT PPN MY 1Y MM 129 neaen o
MRy o3 Ay e 01 Maten S oy P ROy RDY R P2 hmay
SUMIIR 1DIRT TMITID
Colin 5. Diver, “The Optimal Precision of Administeative Rules”, 93 Yale Law .9
Journal (1983-1984) 65, p. 66
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...as a subject of administrative law grows apace, it demands
more precise principles to guide it's orderly development.
Vague phrases (such as “unreasonableness®) wheeled out on
the “rickety chariots” of myth and fallacy no longer hold up.8®
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Jeffrey Jowell, “Courts and the Administration in Britain - Standards, Principles .89

.and Rights”, 27 Israel Law Review (1987-1988) 409, p. 422
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I am not prepared to subscribe to the doctrine that certainty s a
separate requirement which all forms of subordinate legislation must
fulfil, so thal an instrument made under a statutory power of a
legislative nature, though it is directed to the objects of the power,
deals only with the subject of the power and observes its limitations,
will yet be invalid unless it is certain. The doctrine appears to me be an
innovation and to have come from a generalization from, or transfer of,
a rule or supposed rule for determining the validity of by-laws.%4
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nene 3% King Gee Clothing Co. Pty Led. v. Commonwealth, ALR (1945) 397 93
/89,449 TR 509 207 opYD B 87003 RAWM = (King Gee
402,07 94
The prices order, however, is made by the commissioner under a regulation 95
and not an Act of Parliament let it to be assumed that it may be regarded as
an administrative order, aot as a piece of legistation. But even so, I should
think that uncertainty, as a test of validity, arose from the nature of the power
on this footing, in the end, the question comes back to wltra vires (90 Q0
nes 2N Television Corporation Lid, v, The Commonwealth, 109 CLR (1963) 59 96
+n2nD JHigh Court of Australia Transcripts 1 NR3 "\ (Television Corporation

«hitp://bar.austlii.edu.au/healtranscripts/
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ARY WwDRM Administrative Decisions (Judicial Review) Act 1989-% 5 qwo
bp pmtrRD hyen M2 v L 0hnre uhmT T2 jrhya vewartna’ nyb
MREITT VDD Y0 ININY (2) PO, THOER PN Yy M pIvInY Ny e
12T 331 W7 L(h) PUOI NRIW RN LIYTNPT YT mrRy Teyen
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The point is not that the proposed conditions offend against a general 97
principle that uncertainty in executive instruments spells legal invalidity, for
there is no such general principle... The point is that a requirement of certainty
in the sense I have described is inherent in the provisions by which the
Minister’s power is created (Kitto b9 ¥ 12°17posy 7 npam),
Precision and freedom from ambiguity in matters of this sort are, no doubt, 98
highly desirable so that the licensee will know where it stands in deciding
what course it will follow, but provided that a condition is so expressed that
it can be ascertained whether or not it is bona fide for the purpose of the Act
and is consistent with law | regard considerations of that sort as beyond the
concern of a court of law determining the validity of what is in truth,
subordinate legislation (Menzies bR Y2 1271°pos’ 9 fpod).
Administrative Decisions (Judicial Review) Act 1989, Sec. 5: 199
5. Abplications for review of decisions
(1) A person who is aggrieved by a decision to which this Act applies that is
made after the commencement of this Act may apply to the Supreme Court
for an order of review in respect of the decision on any one or more the
followings grounds:
(e} that the making of the decision was an improper exercise of the power
conferred by the enactment under which it was purported to be made;
(2) The reference in paragraph (1)(e) to an improper exercise of the power
includes a reference 1o ... (h) an exercise of a power in such a way that the
result of the exercise of the power is uncertain...
High Court of Australia Transcripts {INR? 02
hittp:/fbar.austlii.edu.aushealtranseripts/ Jh3N2
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Ronald Dworkin, Taking Rights Seriously (Harvard University Press, Cambridge,
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Even though there are elements in the exercise of discretion that are
left finally to official preferences, the discretionary process can be
subjected to legal principles which are not purely formal.113
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Kenneth Culp Davis, Discretionary Justice in Europe and America 1R W7 M2 ,146
{University of Itlinois Press, Chicago, 1976), 9-10:
in my study of discretionary justice in America, based on many interviews, |
have found that discretionary justice is indispensable to modern government
and that the cure for discretionary injustice cannot be the elimination of such
power. But I have also found that all levels of American government-federal,
state, and local — are shot through with unnecessary discretionary power, and
I concluded that “we can and should cut back huge guantities of unnecessary
discretionary power™, | also found that we can do much more to control
necessary discretionary power...
3. Skelly Wright, “Beyond Discetionary Justice”, 81 37 Davis 2w 1120 Y pupmab
: Yale Law Journal (1971-1972) 575
Peter Cane, An Introduction to Administrative Law (3rd ed., Clarendon Press !1R7 .147
Oxford, 1996), 133
Confining discretion involves setting the limits of discretion by the vse of 148
rules which rigidly define the area in which the decision-maker’s choice is to
operate {131 ,00).
Structuring discretion involves controlling the way in which the choice is 149
made by the administrator between alternative courses of action which lie
within the limits of the discretion. This can be done in two ways: first, by
laying down flexible standards (and so on) which guide the exercise of
discretion; and secondly, by laying down procedural rules which the
administrator must observe in exercising the discretion (135,00
.1702-1700 (38 W7 2792 VIRIWO 150
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98,0122 1WA DY MY 1466 (47 1, DY IMT 151
Donald L. Horowitz, The Courts and Social Policy (The Brookings Institution, (152
Washington, 1977), 26: _
By virtue of the processes of recruitment and socialization and the
apportionment of work, the judge of a trial or appellate court of general
jurisdiction is a generalist par excellence. ' :
: 108 (9 TN LT 29 153
VAP NPIPTIONT TPINT TR Y02 W APWRT YY Aph (154
All legislative Powers herein granted shall be vested in a Congress of the
United States, which shall consist of a Senate and House of Representatives
) .(LL.S. Const. Amend. I, § 1}
T Appin PMIoR0 MR DIERY PRI MoK fPEYT ,AILPYT ANMD M Y0 203 By
oo nItn IR Jentpy nerTad montmn e boz mnesd L nayxann e
N33 RYO2p TP P21 OUVEENM MURS DR Ppen BT Ayap tTeby 2 nham
MIR0A 0NN AR 172 122 V'DP‘? i 20 Pnn $172 bermn monon omn Yy
Bernard Schwantz, “American Administrative 1187 2we% 7912 nobarmi men v
.Law — A Synoptic Survey”, 14 Israel Law Review (1979) 413, p. 414
JTIVPIIN 002 7Y TPV 1w 50D RN 37K JPRYR BITHNT Y 00T Y33 L1585
.582 ,(146 TP Y BT W
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The judges are coming o realize that abdication of the field to the
administrator is not a valid way of performing the task. “It will not do
‘to say that it must all be left to the skill of experts”. The judiciary too,

1696 ,(38 17 ,¥Y) LIWWR L156
1700 .00 157
22,0 Y0 158
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has a vital part to perform. “Courts no less than administrative
bodies”, the Supreme Court has stated significantly, “are agencies of
government. Both are instruments for realizing public purposes™.15%
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Selecting the optimally precise form for a given rule would seem to

require qualities beyond the reach of many administrators: a selfless

concern for the public good, consistent goals, comprehensive vision,

and accurate foresight. Real police makers, by contrast, are ordinary

mortals burdened with incomplete knowledge, imperfect visions and
~ selfish desires.1?$

NIPR21 T 2o TR Pwo2 2wnnY bawnitnn Y

AYIIAT ANT DTS 472 47 MIER LDV 1T 51700 438 DY YD) BRW0 173
/09230 Y 07990 "07hY APIYD NUIDWoR BT ATNaN 03Y? MYAun moRe
me=n e rTa PRI IREUAY 1278 owD Ty 129 00YPIT 207 01t NIz
Jannmn Denn

464 (47 79N 2 1T 174

98-97 (9 %7 ,PWD 37T 175

536



T912°87 POTRI MRTINIT0N N5y DR 1 Srem pavn

nae noen AR ek Snra? Ywon PR AR TRWY w2 0D 1ive DK WwDR
203 1 1PON NIAI0 YT0 0YP IRD B3Y KPR ,DUINDRA DRINT A2 NVITIED DR
nbzy Mt mIp Sv paby - mam L mumwm npm mmiap vy
AT 7213 P22P3I10°RY T MR MERPH Y0 w00 M3 176NN
n3up A9 DOWIRT IWRT 0PN RNT Munam 0vohonn NYIpT PPanY NeYInw
ovan/nibya NP ATRatHI 790EY IMmEa Y90 nxeb Toxw mbvian
nTan @590 Wwor 72, MPRIIRT nPIn /by NpYn DX X0 XD DYPnn
178 90BN PYTR

0 R¥ID ,BOTEN N2 Y 1Tpan 03 P73 72 ,RIDR MPT baraT mmonoe Y33
WA P10 R XM 99T OPwon Pna L DPIPR NDMIYR 9T T0PTIR
A ITPIND

. ‘sacial-cost accounting®, for all its intimidating connotation, is
really the sophisticated and sensitive application of commeonsense. As
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Courts, however, cannot wholly escape their editorial responsibility,
precisely because the formal dimensions of a rule are so intertwined
with its substantive and procedural legality.182
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no meaning or no sensible or ascertainable meaning, and not merely
because it is ambiguous or leads to absurd results. 212
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... think that there are limitation upon the kind of standards or criteria
he [the commissioner] may employ for building up the prices he fixes.
They must,  think, be standards or criteria from which a price may be
calculated. 217
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I do not regard these difficulties as amounting to or causing an
uncertainty in the standard adopted for the fixing of a price, that is, as
invotving the introduction of a discretionary element into the factors

from which the price is constructed 219
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...that the regulation as they have been applied are invalid because
they conclusively determine the effect of age on disability, but that
they arc capable of valid application by providing an individual
determination of the age factor.22?
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there is a doctrine of uncertainty, applicable to a broad range of
administrative and delegated legislative acts and decisions, and
requiring a degree of clarity of expression, form and precision, which
varies according as the public and private interests served by such

clarity vary in relation to other governmental interest, 233
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