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An employment equity programme, such as the one ... in the
present case, is designed to break a continuing cycle of
systemnic discrimination. ... the validity of the employment
equity programme ... [is] to render future discrimination
pointless, 1o destroy discriminatory stereotyping and to
create a “critical mass” of target group participation in the
work force ... Specific hiring goals ... are a rational attempt
to impose a systemic remedy on a systemic problem.*!
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On the grounds that equal status for men and women cannot
be achieved simply by prohibiting discriminatory treatment
and that measures which, in the short or long term, favour
one sex in certain areas are needed to correct existing
discrepancies. ... Equal status legislation which prohibited
measures to improve the position of women would, in
present day society, be counter-productive. 46
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.and Direction™, 24 Ottawa Law Rev. (1992) 305, 329-330
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Treatment of Men and Women, LL.O. Legislative Series (1991) (Italy}
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..blacks as a group were put in that position by others and
the redistributive measures are owed to the group as a form
of compensation. The debt would be viewed as owed by

society.4?
VIR X1 L PR TOERWINT NI AR TAL 1ALl i ele i« Rtyide b o]

..to try to decide questions about the scope and nature of
antidiscrimination policy by reference to compensatory
notions is a recipe for confusion and for unproductive -
because unresolvable — disagreements.5?

WPPY ORTIAT DUTMAN TR R 1AV PORY 1392 0n U0 o ,avw
19 7R3 ~caste system®-71 21005 WETR QrImpRY 1M “caste system”

Lo

1PTEM

The motivating idea behind an anti-caste principle is
Rawlesian in character: without very good reason, legal and
social structures should not turn differences that are
irrelevant from the moral point of view into social
disadvantages. They certainly should not be permitted to do
so if the disadvantage is systemic, A systemic disadvantage
is one that operates along standard and predictable lines, in
multiple important spheres of life, and that applies in realms
like education, freedom from private and public vielence,
wealth, political representation, and political influence, all
of which go to basic participation as a citizen in a
democratic society.... In the areas of race and sex
discrimination, and of disability as well, the problem is
precisely this sort of systemic disadvantage.%

01T 13871 DX IRTR MM nImown axaps S oy phan L el o

caste=% TR DO L1UTONG *ED yUIN2 NI IPN PNn PIY YT i TIRD

0. Fiss, “Groups and the Equal Protection Clause™, 5 Philosophy and Public Affairs
(1975-6) 147, 151

.C.R. Sunstein, “Three Civi! Rights Fallacies”, 79 Calif. L. Rev. (1991) 751, 765
J71-770 ,00
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..affirmative action was permissible to “remedy”, “repair”,
or “cure” past sins of discrimination. Underrepresentation
of minoritics was not in itself evil , but only insofar as it
signalled that there had been specific injury in the past.3?
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K. Sullivan. "Sins of Discrimination: Last Term’s Affirmative Action Cases”, 100 52
.Harv, L. Rev. (1586) 78 at 83

Notes: “Rethinking Weber: The Business Response to Affirmative Action”, 102 .53
-Harvard L. Rev. (1989) 660
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{The] elimination of caste might be justified as a means for (a)
preserving social peace; (b) maintaining the community as a
community, that is as a cohesive whole; or (¢) permitting the
fullest development of the individual members of the
subordinated group.®
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Ignoring differences may mean ignoring legitimate needs. It is
not fair to use the differences between people as an excuse to
exclude them arbitrarily from egual participation. Equality
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means nothing if it does not mean that we are of equal worth
regardless of differences in gender, race, ethnicity, or
disability.%
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Judge R. Sikberman Abella, Royal Commission Report (Canada Gov. Pub Center,
.1984) 3
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It recognises that women’s differences (what some
commentators may call their “socio-biological” differences)
may preclude them from succeeding in a job if they are held to
the same standards as men.

The legitimate function of affirmative action, as presented in
the new legislation. may go even beyond promoting equality of
results through measures of special treatment. It may undertake
the difficult task of completely reorganising the workplace in
search of a new way of supporting employees of both
genders.*?
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As early as 1972, some employers, particularly large
companies, began to find that the integration of women and
minorities into the workforce might increase productivity. ...
[In 1985] the business community™s response to the Reagan
proposals [to cur tail goals and quotas] contrasts sharply with
with the attitudes that prevailed a decade ago and reflects the
business community’s current acceptance of and support for
both government sponsored remedial and voluntary

non-remedial affirmative action policies.
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W. Black and L. Smith, “The Equality Rights”, in G.A. Beaudoin, and E,, M7 .67
Ratushny, The Canadian Charter of Rights and Freedems (2nd ed., Carswell,
1989) at 597-398:
Affirmative action plans are necessarily limited to certain specified groups. As a
result they will inevitably exclude some people who have suffered comparable
disadvantage and these people may claim a dental of equal benefit of the Jaw,
Therefore, sectton 15 [the equality and affirmative action section of the Charter]

will sometimes require consideration of competing equality interests.
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public policy must be seen as an aspiration rather than a
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myopia which masks the reality that many “created equal”
have been treated within our life times as infertor both by the

law and by their fellow citizens.”®
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