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The powers of the legislature are defined and limited; and that
those limits may not be mistaken, or forgotten, the constitution
is written. To what purpose are powers limited, and to what
purpose is that limitation committed to writing. if these limits
may, at any time, be passed by those intended to be restrained?
The distinction between a government with limited and
unlimited powers is abolished, if those limits do not confine the
persons on whom they are imposed, and if acts prohibited and
acts allowed, are of equal ebligation. It is a proposition too plain
to be contested, that the constitution controls any legislative act
repugnant to it: or, that the legislature may alter the constitution
by an ordinary act. Between these alternatives there is either a
superior, paramount law. unchangeable by ordinary means, or it
is on a level with ordinary legislative acts, and, like other acts,
is alterable when the legistature shall please to alter jt.3

Twne Yrm powwm

If an act of the legislature. repugnant to the constitution, is void,
does it, notwithstanding its invalidity, bind the counts, and oblige
them 1o give it effect? Or, in other words. though it be not law,
does it constitute a rule as operative as if it wus a law?... It is
emphatically the province and duty of the judictal department to
say what the law is, Those who apply the rule to particular cases,
must of necessity expound and interpret that rule. If two laws
conflict with each other, the courts must decide on the operation
of each. So if a law be in opposition to the constitution; if both
the law and the constitution apply to a particular case, so that the
court must either decide that case conformably to the law,
disregarding the constitution; or conformably to the constitution,
disregarding the law; the court must determine which of these
conflicting rules governs the case. This is of the very essence of
judicial duty. If, then, the courts are to regard the constitution,

JA77-176 .80 .3
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and the constitution is superior to any ordinary act of the
legislature, the constitution and not such ordinary act, must
govern the case to which they both apply 4
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In the performance of assigned constitutional duties each
branch of the Government must initially interpret the
Constitution... Many decistons of this Court, however, have
unequivocally reaffirmed the holding of Marbury v.
Madison... that *[i]t is emphatically the province and duty of
the judicial department to say what the law is... Any other
conclusion would be contrary to the basic concept of separation
of powers and the checks and balances that flow from the
scheme of a tripartite government.$
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.United States v. Nixon, 418 U.S. 683, 703701 (1974) .5
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Nor does this conclusion by any means suppose a superiority
of the judicial to the legislative power. It only supposes that the
power of the people is superior to both, and that where the will
of the legislature, declared in its statutes, stands in opposition
to that of the people, declared in the Constitution, the judges
ought to be governed by the latter rather than the former. They
ought to regulate their decisions by the fundamental laws rather
than by those which are not fundamental.¢

JHamilton and Madison et al., The Federalist Payrs (Montor ed. 1961, 1788) 467-468 .6
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A supreme court fits into this idea of dualist constitutional
democracy as one of the institutional devices to protect the
higher law. By applying public reason the court is to present
that law from being eroded by the legislation of transient
majorities, or more likely, by organized and well-situated
narrow interests skilled at getting their way, If the court
assumes this role and effectively carries it out, it is incorrect to
say that it is straight-frowardly antidemocratic. It is indeed
antimajoritarian with respect to ordinary law, for a court with
judicial review can hold such law unconstitutional,
Nevertheless, the higher authority of the people supports that.
The court is not antimajoritarian with respect to higher law
when its decisions reasonably accord with the constitution
itself and with its amendments and politically mandated

interpretations.”
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J. Rawls, Political Liberalism (Columbia Univ. Press, 1993) 233 .7
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True democracy is not just statistical democracy, in which
anything a majority or plurality wants is legitimate for that
reason, but communal democracy, in which majority decision
is legitimate only if it is a majority within a community of
equals, That means not only that everyone must be allowed to
participate in politics as an equal, through the vote and through
freedom of speech and protest, but that political decisions must
treat everyone with equal concern and respect, that each
individual person must be guaranteed fundamental civil and
political rights no combination of other citizens can take away,
no matter how numerous they are or how much they despise his
or her race or morals or way of lifed
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.R. Dworkin, A Bill of Rights for Britain (London, 1990) 35 .8
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When the pressure for immediate results is strong enough and
emotions ride high enough {legistators] will ordinarily prefer to
act on expediency rather than take the long view... Not merely
respect for the rule of established principles but the creative
establishment and renewal of a coherent body of principled
rules - that is what our Jegislators have proven themselves ill
equipped to give us... Judges have, or should have, the leisure,
the training and the insulation to follow the ways of the scholar
in pursuing the ends of government. This is crucial in sorting
cut the enduring values of a society... [The court can) appeal to
men’s better natures, to call forth their aspirations, which may
have been forgotten in the moment’s hue and cry,1?

.782 ,781 ,749 (1) ™Y "B .'["Df?:'lN-‘l oW BT MM Y1 MNDR 693791 3751 9
.A. Bickel, The Least Dangerous Branch (Indianapolis, 1962) 25-26 .10

413



D 3 Yoem vawn P2 1K

W% T 531 ,P3T8 19 IR 3010 PRY 01T KP1T T 12Tnn P ety 1R
IR 5190 R P10V B MO MSBN DR SPWD IR 23103 MDD XY 1ImReRy
XN R MD WEM WY LD KPNT SDPTINR (BN DA 0y 72
YT 70T MOTON DR BSPTnT N7 OUnen anw oot et nnb baon  pobe
Sw PPN PYEUTASA DR ROR 0B KT DX 7 KRY 00an NIT 793 Lomand
JeTwn nmpran

NYI307 3 LDV DR 73R 0 1M 17 L NPT DK 13T DMey v bR niawn
STRPNA0 WD NPT pewt O1pn DDD PRI TATUPTIIRT TAR XN RS
*3 = (Atiyah) 7°°0¥ ‘2175 TMRW U523 = WP T 1R ,20pn P23 v 1o R
Y@ non-accountability=7 X177 AP0 P 0p1nTa "B D205 1012 21900 0031
SO NYT BP0 2,20 REY AN L0 00 P kD LT LD
B DY AR OONYS MUY RIT LINTRI 0T CUWPRL LTINS 1aYTa wR
NN DY MY NS OV T DTIUERTII MIRTER NIUTNN T8N SRR
S PWUERY L0V DIV TIWI WK MU DT MWERT PR 1Y rpnn
nhwa IR 03 WERT PMET IR 0P R OTWpTaRe wizw nyt pw
X7 S2TPr200 DY Mptw Y mare PR P nrnpn by nemistwn nmptan
avp 17,20 WIETw NYT P 8 19°EX 137 Bo om0l o mowh TR
DIYTH C3PTI0 DITW YT DT TP DR LDUTPRD ST opiyrmap piyoma
b1pRr vETn DR PITT ANWIS2 03 PYID XY JPWN? pINm 0x 8P opnn
Q2312 03 MDY DRI DR P0WD 13730 TP NAITIDA 1M T8 IR
MPAUPTA0T MIYIEN 073 27PR BMIRD 72 LA M PR Dyn? 1DwnT e
TPIN2 PR PN MR MITY ATl LN 2V P37 DR NSpun DK vown bw
LD 1K 072 D0 By, wER AR M

LT3N U T2 WAN WD ang wob Lan2a v onawn e by
by ATIDTR PP M5N2 LR TR LKERNTY WY wwR MWERT NntEn
DIUPTIW Py ODINTT TMEY RN 072 TULYR OUPR OMRD 03 PN DrnpIn
M5 Dy noowan vEwen Yw ORIy 923 nviztwn mPyean Sow ows nemnw
2179 PENT WX QUNPN OUN0Y BD SRR MR TNNDT U7 XD JTRD
T3 BEEANTINI OV AWNLN KUY (DI CEUOY OpINa et KA avn b
STt mipr T N A ETRY J(MNITPT0 MITIER P MMITPTAN mavnss
217 WD ,aeyn? 0090 TER *nbaR AP M1t IR AU RY NP A1an
D3 MY AR BETRATM YOV ARTID OX PN 1T &0 0rn Y mea
mama yueh oot nemEn noh2 0017 AN b 1 Y - TAvaanan npete”
JI13AMR2 NPYIDT MWK N~ NP3 1 Dmpny e

by nDIDTR MRt 3 LA CemTI e pweRy nwnn (10 o mn
R APINN UTPIAT R ARRY SPINTT 4R LLIpmT XTI avrnp
NR P17 X% Nopwa XY 0w 03 KX LY U0V 108w o1on P RY L nopmnT
RPITT = DOWHITN®Y LOIX NPIIN TO° 17y Sw 2aww2 1700 B3 RPK 15 1oby

414



i nenpm by ooy P "IN 3 e beon

owe 19K 22379 1072 RRY AN MR - 192 NP9 non-accountability -7 ¥72
PO DR KD S0P DN LDUTPT 0Mpna ANYT DIpw nR Phyenh 1oy o
101 = DRY QY 777 .2Y18 KT A2 Awn b o 00Ty DR KPR LD ape 1Y
JMTER NP2 IR TP R NIEPTIN NOISUD YNSN 003 0UIeR aTpn mnat
D™NPIN BRCT MwERD T - 77anT ST T n0Tena 1w Y TwRS R
T2 0TS = amph K52 72 yueY W AP R nuet ave v am? owDEnd
MRT PR GRIDNR L MWERET RO APWAN AW MEp nhe ontn 2 1213 vl
ST 9a2Y 7R

M LMDE APBBETIRD U0 1R UK 0ONPIN 2now 2w ovp L1210
oiewn nyeEd 00037 01 Xn LRI eiptwa mvye® ©°02n DR AN
YR GATDIDY NPIPIN MY b i opn v U3 no1z ATNR omnna
7Y DITRATM2 DR P L INPT0D2 OVIDTIYANM 2R TIINT M0 DX P
N9N MPUPYTT AR X RPN RV N9 NPUPTIM MYyIoan TWHRY 113
IO NN OY T - 79K D3 .MIB01 MW DR LNONR KT NTNRM npin
BITY = TORT KDY MIRDS "PTRND TN DR IRDINT mIDTT AT 1312
NP TN PV DTIPIN By s et Bwoanvpd vy pITR onwd
SR

(T TRRA 0272 DORIIT 710N TOTY? P RY NNYRT 0 YR PR 10 0 I
DYy MDY NPT 1YY 12120 PWRY DAnd MYRTIY A2MD A2 O3 KO
STR RTNNEN YR DI WD NNan RIT SITNCE LITAT PNTD PR PV Nvhpn
XN T NPT 83 .00 D007 T2 OURNID 2ANPR Py o9wm Tneen
MO TR s nesrn marhyh nverin marby 12 10K 07EtI0 0TINR S RN
FPINEN PR N83 AR 1A% TP Sw Es vEIwa 172 snemnn ShupnTe nhbams

415








