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[The Panel] is without doubt performing a public duty and
an important one. This is clear from the expressed
willingness of the Secretary of State for Trade and Industry
to limit legislation in the ficld of take-overs and mergers
and to use the panel as the centerpiece of his regulation of
the market. The rights of the citizens are indirectly affected
by its decisions, some, but by no means all of whom, may
in technical sense be said to have assented to this situation,
e.g. the members of the Stock Exchange. {...] Its source of
power is only partly based upon moral persuation and the
assent of institutions and their members, the bottom line
being the statutory powers excercised by the Department of
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A. Laubadere, J.-C. Venezia, Y. Gaudemet, Traite de Droit Administratif Vol. I, 42
(12¢ cdition, Paris, 1992) 746-757.
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Trade and Industry and the Bank of England. In this context
I should be very disappointed if the courts could not
recognise the realitics of executive power and atlowed their
vision to be clouded by the subtlety and sometimes
complexity of the way in which it can be exerted.*
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[T]here has been an implied devolution of power. Power exercised behind the

scenes is power nontheless.”
P. Cane, An Introduction to Administrative Law (Second ed., Oxford, 1992) 1X"

at 17: "Perhaps ... we should say that public law ought to govern the exercise of

47

public functions whether by governmental or non-governmental bodies. But how
are we going to decide whether a function is a public one or not? The discussion so

far might suggest the following definition: a public function is a function peculiar
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to government, or a function not peculiar to government the performance of
which has an important impact on society at large. This definition, however, does
not enable us to say which functions are public functions, but only to give a
reason why certain functions are classified as public. In the end, the question of
whether a function is a public one is a political question which may not always be
answered in the same way. This can be appreciated by considering how, in
different countries and at different times, the provision of health care, eductaion,
and other essential services, such as electricity and transport, has been subject to
varying degrees of public control.”
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Law, supra note 62, 97, at 102,

J. Shklar, "Political Theory and the Rule of Law," in The Rute of Law, supra note 43
61, 1, 4-5.
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[A ‘corporatist arrangement’ is an] institutionalized pattern
which involves an explicit or implicit bargain (or recurring
bargaining) between some organ of govemment and private
interest groups (including those promoting 'ideal interests’ —
‘causes'’), one element in the bargain being that the groups
receive certain institutionalized or ad hoc benefits in return
for guarantecs by the groups' representatives that their
members will behave in certain ways considered to be in the
public intcrest.™
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WY LT OWRT 2T TENA-ATT NYPN AN PTIT 2NN PI-SpoD mipnb
71 mwn DY

M%Wan by pNEbYn 51050 AYSIND 3R TR NRNl RImIe TMaont by 83
21915 (76 1WA, 5V ‘ARY DTS T r0I0N

P. Dunleavy, W7 07551 13T 30 "NMP2 TIROND 689 (69 7Y YY) 1901pn 82

29



7*3wn 21 Swnm phen nwia R

17" OX ,77RT3 XIT GUIVDDBY MIUIR TONSIT DrDNDMPT MYDINT (IR
DX v¥3® 9375 ,19 OXY 00K YR 0700 0 Dw omPhy s by wawn mpea »nnb
JSIPYn? As%n

b 121371 XPIT MY 1R 50 1y L Senenm Dremempa nyen
Ny 00D DB DY DIOBNDIT 0°20 BYPRA LDIDD IPTIn punni? Sonnn
DT ATR T MIRR0T DRIM LY Pyl Sz munap myeaw ynd? nyeion
D FPURTE PUTET TN hwd M2en Pr 0vann: oopbn b ootk By moma
D™ IERY 7375 ,B70AY T PRIDYNS D3 W3 07000 0o Ny By Prnm monneh
29 5y 07D @UIRIR YT ATya DI 1R ,00mI AT By npeb 9o
nx R R Swa 8LAny M pU?ien Y53 XY 8K 0729 YT 0°00X
8 sy NP2 moea Mt TR mobnT Mmooy eoher phan cmae

M3 12 BRRIYR WIT? AVD MITD IS g1 5T IArnR? Mok men nobnn
R 8008 R AT Mo Prava? mwa? Thn vEwRi-nta PR 0ny? oo hshs

"Explaining the Privatisation Boom: Public Choice versus Radical Approaches”
64 Public Administration (1986) 13.

PO RTNYTANT NITAAN PINT PIMRD PPONT L30-19 (63 SIYA Y0 1RINT 83
AT MY 0 NIV YT anyT Ppewt RT3 0whn L, vh ) jnutsm
oUPEwER WY TR P LASTHBN TR CN han jpnnt pind )59 pyn eht
STEDY BIETR O MR M @01 &z A Ty % mvnh b neren abwonn
oI RIVIT 239 UYS RT LTININ WPRN Bth-Dyw MINTPYN DR Nnn R
NR 0PN DTYY YRR RS RN IRnYERn 303 Ye aeass by uhhab nren
pTns G917 MIYD NIMI AR W OART A3n0nT T Y., mInT ST oaunenn o
Y391 71 WOR I2TIR D20 1P2% AUTIEET MEST DT 3 2Mon 0hImay Ml oph
BT Bo5 AV N3 ,DIDW 037 MY A2t AR nr 3pb mwan be paan
MM WPNNN YR Yowa e 53,0 mpna ane o o ehema
M2y Paph orInen NP TNAT NRon 12 ,Swent Piza nnn

3 .0NET DT MEY SARD PIr23 pDw oonpha MR O awpns pnab 2wn a4
"It is not so much 116 MY ,24.7.93 AR UPTIT VEWINPR T VIITT RICHT
the principle of privatising utilities that is being questioned... but the manner in
which the privatised companics are subsequently regulated. That they need
regulation is clear: sombody has to prevent a private owner of a natural monopoly
from awarding himself monopoly profits. [...] [W]herever there is room for
competition, it is preferable to regulation. But where a regulator is needed, his
independence must be terapered by accountability — expecially to consumers™.
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private or voluntary groupings assume tasks which are matters of pressing public
concern, then it seems to me to follow that they owe constitutional allegiance to
our collective belief-system. They become, with government, subject to canons
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