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Y7297 7273 DIBRY 55702 DWW IREyn Yy n1buIna 120 nR 0whb nvonw
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Yuva Shany, Faraway, So Close: The Legal Satus of Gaza After Israedl’s 12
Disengagement, in 8 YEARBOOK OF INTERNATIONAL HUMANITARIAN LAwW 369, 373
(2005); Mustafa Mari, The Israeli Disengagement from the Gaza Strip: An End of the
; Occupation?in 8 Y EARBOOK OF INTERNATIONAL HUMANITARIAN LAW 356, 366 (2005)
7'MIPDINTATY INRY 7TV NYIRT W S0DWNAT TRV 1 NPINRI FUHW” 0 NP WA MW
NYEHARI 7TV NYIZI2 ©IPWH 3°wnn [0l 73,97 NIIn” :(2008) 13,25 bOwNT
5y ,079RMIMON QA7 2V OPNRT M0 DY ,mMI1aa Y Dot Xon 2y
#.0°D01 D'V YY1 PP NPBOR Y¥ ,710°M7 N9IYN Yy ,Po193IRA DwIn

12 w7 Y% Mari ;12 w7 % ,Shany 13

NIV 1NN .383 'NY, 12 W77 VY, Shany 181 .A2°PWa 1T YR DY wnow 93 14
7Y NYI¥T °3 07130 DINR 0°3NID W W W ANW ApnIR 0°02 PV IR 3T TIponY
Nicholas ;357 /mvya ,12 w77 22 ,Mari XY J9RW WI2°D NN 730 M7
Stephanopoulos, Israel’s Legal Obligations to Gaza After the Pullout, 31 YALE INT'L
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Territory is considered occupied when it is actually placed under the
authority of the hostile army.

The occupation extends only to the territory where such authority has
been established and can be exercised.!’
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L.J. 524, 525-526 (2006); Susan Martin & John Warner, Pal estinian Refugeesin Gaza,
John Dugard, Report of the Special : 03187 .28 FORDHAM INT’L L.J. 1457, 1464 (2005)
Rapporteur on the Stuation of Human Rights in the Palestinian Territories Occupied
Snce 1967: Implementation of G.A. Res. 60/251 of Mar. 15, 2006 para. 6 (delivered to
*w2 ; Human Rights Council and the General Assembly, U.N. Doc. A/HRC/4/17, 2007)
1207 oYY i
.42 'pn 10 w771 9°v% ,Hague Regulations

Legal Consequences of the Construction of aWall inthe Occupied Pa estinian Territory,
Israeli Wall Advisory :71271%) Advisory Opinion, 2004 1.C.J. 136, para. 78 (July 9)
.(Opinion

EvAL BENVENISTI, THE INTERNATIONAL LAW OF OCCUPATION 4 (1993): :IX1
“[Occupation is] the effective control of a power (be it one or more states or an
international organization, such as the United Nations) over aterritory to which that
X7 .power has no sovereign title, without the volition of the sovereign of that territory”
:721) Prosecutor v. Tadic, Case No. 1T-94-1-T, Judgment, para. 580 (7 May 1997) : 03
“The exact moment when aperson or areafallsinto the hands of aparty to : (Tadic 11
.aconflict depends on whether that party has effective control over an area’
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Thelaw of occupation “ : NW1232 27X /DT ¥21P,42 /PN N°219° NIWD YY JPNona 18
is applicable to regions in which foreign forces are present, and in which they can
maintain effective control over thelife of thelocal population and exercise the authority
of the legitimate power.” Eyal Benvenisti, Responsibility for the Protection of Human
Rights under the Interim Israeli-Palestinian Agreements, 28 Isr. L. Rev. 297, 308
.(1994)

CharlesH. Stockton, The Rule of Lawin Conflict and Post Conflict Stuations, 27 HARvV. 19
J.L.& Pus.PoL’Yy 843, 845 (2004) (“The end of an occupation is a question of fact. It
will be brought about by any loss of authority over the territory in question”); Jordan
Paust, The United Sates as Occupying Power over Portions of Irag, 27 SUFFOLK
TRANSNAT'L L. Rev. 1,2 (2003) (“Article42... emphasizesthe primacy of FACT asthe
test of whether or not occupation exists’); Adam Roberts, The End of Occupation: Iraq
2004, 54 INT'L & ComP. L.Q. 27, 47 (2005) (“In the case of occupations, asin that of
armed conflicts, thetest for when the four 1949 Geneva Conventions apply isessentially
a factual one... The question of whether or not there is a formal proclamation of
occupation is of limited importance: it is the redlity, not the label, that counts. By the
same token, the formal proclamation of the ending of occupation could also be of
Jimited importance”)

.59 'nya ,0w ,Roberts 20

.Tobias Thienel, The ECHR in Irag, 6 J. INT'L CRIM. JusT. 115, 117 (2008) 21
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Commentary on the Fourth Geneva Convention Relative to the Protection of Civilian 22
Persons in Time of War 275 (Jean S. Pictet ed., Ronad Griffin & C.W. Dumbleton
trans., 1958) (“ The occupation of territory in wartimeisessentially atemporary, defacto
Situation, which deprives the occupied power of neither its statehood nor its
sovereignty”); Gregory H. Fox, The Occupation of Iraq, 36 Geo. J. INT'L L. 195, 236—
.237 (2005)

Orna Ben-Naftali, Eyal Gross & Keren Michagli, Illegal Occupation: Framing the 23
Occupied Palestinian Territory, 23 BERKELEY J. INT'L L. 551, 575 (2005) (“Implicitin
the principlethat occupation does not confer title... isthe notion of trusteeship. Occupied
territories ‘constitute... a sacred trust, which must be administered as a whole in the
interests both of the inhabitants and the legitimate sovereign or the duly constituted
successor in title”); Adam Roberts, Prolonged Military Occupation: The Israeli-
Occupied Territories Snce 1967, 84 Am. J. INT'L L. 44, 68 (1990) (“...some idea of
-n°2 %W NP 0D AR M1°2 IRYNA T AW trusteeship’ isimplicitinall occupation law”)
191;88,70 05,16 W”71 2°¥Y Israeli Wall Advisory Opinion 181 .p %% *mIX 21727 177
“What the Court seems to be doing, :577 'nv2a ,0w ,Ben-Naftali, Gross & Michagli
then, wasto construct the concept of a‘ sacred trust’, the origins of which wererooted in
the Mandate system, as the common denominator of all situations where people are not
.self-governing, occupation included”

“the ultimate objective of the :88 ‘0D ,16 W11 ?°¥Y ,Israeli Wall Advisory Opinion 24
Ben-Naftali, 03187 .sacred trust... wasthe self-determination of the peoples concerned”
“Given... the nature of the relationship :600 'mya ,23 w713 9°¥Y ,Gross & Michadli
between the occupied population and the occupying power asaform of trust... itisclear
that the purpose of the regime of occupation is to manage the situation in a manner
designed to bring about political change and to generate a resumption of the normal
order of international society. Relevant international norms further decree that this
change should come about by peaceful means and realize the principle of self-
.determination”
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| sragli-Pal estinian Interim Agreement on the West Bank and the Gaza Strip, Isr.-P.L.O.,
.art. 31, 28 Sept. 1995, 37 1.L.M. 557, 568

“[T]hereis asecond reason why Gaza : 526—525 'a¥3,14 w”i1 2% ,Stephanopoul os
must still be regarded as occupied territory even after the Israeli pullout: the repeated
pledges of both Israel and the PA not to alter unilaterally the legal status of Gaza or the
West Bank. Several interim agreements between I sragl and the PA contain thefollowing
language or aclose variant: ‘ Neither side shall initiate or take any step that will change
the status of the West Bank and the Gaza Strip pending the outcome of the permanent
status negotiations.” Before Israel’ s withdrawal, there was little dispute that Gaza was
occupied... Now that Israel has pulled out of Gaza, the territory must still be considered
to be occupied or else I srael will have effected the unilateral changein status prohibited
by the I sragl-PA interim agreements. The Palestinians, of course, have not consented to
any ateration of Gaza s legal status, and oppose any modifications to the status quo to
which both sides have not agreed... On its face, ‘status’ includes within its scope
.whether aterritory is occupied...”

DIW™"7K M9112,01°3 120X 215071 YW *VBWHT DDPINA PHO 270 1Y Y31 ,NXT NPy
:381/my2,12 W7 ¥ ,Shany .077I%71 21w * =%y NPTOINT OPNIRTIN YW Jwnnn
“[T]he validity of the Oslo Accords, and, in particular, of its defunct sovereignty-
limiting provisions, isvery much in doubt asaresult of the chronic non-implementation
of some of the most central provisions of the Oslo Accords by both parties and the
expiration of the time originally alocated for the conclusion of a permanent status
agreement. Hence, the shared competenciesregime envisioned in Oslo was overtaken by
eventson the ground, which resulted in ade facto complete or almost compl ete transfer
of governmental authorities to the PA over some areas of the Occupied Territories
(including, now, the entire Gaza Strip), and in the severance of any links of
.subordination which the Oslo Accords may have purported to create’

037195 NPIPW NPNLPW NIION0 T2 YRIW 7w 190IR MO0 03 1OXN W
YR W anmbynn NR @Yom MW NRT Qv LINUAm PIng opIinna Yy-nins
“Still, one wonders whether the :1201X 30732 ©°¥13p7 017077 TNXRD D*1PLOYDT
legal arrangements introduced in the Oslo Accords are dispositive of the situation in
Gazatoday. Obvioudly, the situation on the ground in Gazaiis very different than what
the drafters of the Oslo Accords contemplated: Neither the P.A., nor the Hamas
government in Gaza, considered themselves as subservient to | srael; moreover | srael has
refrained since the disengagement from explicitly invoking any of itslegal powersunder
the Accords with relation to the situation in Gaza... Hence, one may allege that the
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jurisdictional structure of Oslo has fallen into desuetude, at least with regard to Gaza.
Indeed, some serious doubt exists as to whether the Oslo Accords are still legally valid
(the Accords have never been officialy revoked, but the timeframe for fina status
.negotiations set out haslong expired and has not been extended beyond the year 2000”
Yuval Shany, Binary Law Meets Complex Reality: The Occupation of Gaza :IR"
RY DR Y 7n12»nnn 0 AmT,10 Yy 00 .Debate, 41 IsR. L. Rev. 68, 79 (2008)
71°0°1 Y1112 3797 7Y NYIRT IR N°2R7 770 YW I0Yn NR 2773770 79Ik NUwY
0PN 122377 YW 1M1 DR YR X9 ,PRW0Y 19K onvwn ophn npo? svxIw?
D73 HXIW> YW 720 7Yap1 120IR M0 *3 O1PRY Awp ,1annt nyTY .onuwnn
0»1°LOYD D NVW YW D1PMDM O°PYNA NPPVPERT TV YW NX 1°AvaY XY D°0dYoR
.D°1PpoYD P 0WIdR

“The test for effective control is not the military :309 'nya,18 Wi »°¥2 ,Benvenisti
strength of the foreign army which is situated outside the borders that surround the
foreign area. What mattersisthe extent of that power’ s effective control of civilian life
within the occupied area; their ability, in the words of Article 43 of the Hague
.Regulations, to ‘restore and ensure public order and civil life'”

“Most legal writingsindicate that an occupation ends : 28 ‘nya,19 W~ 9°v> ,Roberts
when the foreign troops leave. As one classic work on international law put it,
‘ occupation comes to an end when an occupant withdraws from aterritory, or isdriven
.out of it"”

.19 7y2,12 w771 2297 191 w3
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N2 7I%P IDIPN JWNI .NPTIION AI0IPIIRT TN PRIY RAX YW MIPYD 790K 12w
,2MTRI NPPIR AVOWA ADYANAY VPP Y NPRP IR NPRIX NINDII TR 797707
T IR W °3 NPIPAN PR LITRI NIOL TIIYY PRIY RIX DY 0K 191 ORY
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COMMENTARY ON THE ADDITIONAL PrROTOCOLS OF JUNE 1977 TO THE GENEVA 29
CONVENTIONS OF 12 AuGUST 1949, 654 (Y ves Sandoz, Christophe Swinarski & Bruno
1 ;(COMMENTARY ON THE ADDITIONAL PROTOCOLS :12i1%) Zimmermann eds., 1987)
JEAN MARIE HENCKAERTS & LOUISE DOSWALD-BECK, CUSTOMARY INTERNATIONAL
CUSTOMARY INTERNATIONAL :79712) HUMANITARIAN LAW 188-189 (ICRC, 2005)
(HUMANITARIAN LAW

DY 151 NW IR 730 2017 PR TI0307 T3 YW PRI DR 2IRNNT 0PN 30
.OW IRT.WI3 HW 28 IR 7373 30V MIYVY 17 93 PR INRT IX7 YW nww

Adam ) DvI3I DIR ‘DI NI ,PRIY TIDYI “MIVIAT MRA” YW 1IAYAY onrnna 31
Roberts, Transformative Military Occupation: Applying the Laws of War and Human
“Therewas aprecedent, of sorts, in : (Rights, 100 Am. J. INT’L L. 580, 604—605 (2006)
Irag; the ‘safe haven' established in northern Iraq in 1991. The U.S.-led military
intervention that began on April 17, 1991, resulting in the establishment of the Zone,
enjoyed neither the specific authorization of the UN Security Council, nor, initially, the
consent of the Iragi government... After the initial phase, Northern Iraq was protected
from Iragi government incursions almost entirely through the establishment of aU.S.—
initiated air exclusion zone... However, the zone never assumed the character of
anything approaching a full occupation regime... Here, indeed, was a transformation
facilitated by aforeign military role: but that role took the form of ashort term military
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presence on the ground, followed by a more remote one in the air that could not be
.viewed as an occupation”

.(QW ¥>511 MIpNT No) 10 w7 2°¥Y Hague Regulations™ 43 'pn 32

“.lexlata still seemsto insist upon physical presence :380 'mya,12 W7 9°vY ,Shany 33
of hostile forces on the ground. Thisis not mere formalism, asit is hard to conceive of
the manner in which an occupier with no ground presence could redlistically be expected
to execute its obligations under jus in bello (e.g., maintenance of law and order,
provision of basic services, etc.). Thus, despite Isragl’s power to influence events in
Gazato some degree, its ability to enforce day-to-day law and order is minimal to non-
existent (Israeli soldiers have not patrolled the streets of Gaza City since the mid
.1990s)”
979,197 *W3a 0°aN13 , ATy NYIXTA ORI W13 YW MR 17572 TIRNT ,070KRD3
7Y 3R 73,7V NYIZI2 W21 M ANnnn PRI 1900w nyapn” 1 24—23 'nya,12 wn
1DIRIY, AWV PWR NI *BY MWYARY 75718 NLWA TWYIY NIINRA NPI?N 0PI ,NMIR1
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U.S. v. Wilhelm List et al, in TRIAL OF WAR CRIMINALS BEFORE THE NUREMBERG 34

“Whileitistruethat : (Hostage Case:1271%) MILITARY TRIBUNALS 1230, 1243 (1948)

the partisans were able to control sections of these countries at various times, it is

established that the Germans could at any time they desired assume physical control of

any part of the country. The control of the resistance forces wastemporary only and not
.such as would deprive the German armed forces of its status of an occupant”

:Prosecutor v. Naletilic, Case No. 1T-98-34-T, Judgment, para. 271 (31 March 2003) 35

“To determine whether the authority of the occupying power has been actualy

established, the following guidelines provide some assistance... the occupying power has
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a sufficient force present, or the capacity to send troops within a reasonable time to
.make the authority of the occupying power felt”

“Thefact that thereisadefended : (72097 7W3T77) 580 /05,17 w7 vy, Tadic ™1y 36
place or zone still in possession of the national forces within an occupied district does
not make the occupation of theremainder invalid, provided that such place or defended
.zoneis surrounded and effectively cut-off from the rest of the occupied district”

.16 w711 °vY ,Israeli Wall Advisory Opinion 37

David Kretzmer, Targeted Killing of :03 %7 .312 'nya,18 w”n 9°¥% ,Benvenisti 38
Suspected Terrorists: Extra-Judicial Executions or Legitimate Means of Defense? 16
.EUR. J.INT'L L. 171, 206 (2005)
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.321-313 'my2,18 W71 VY ,Benvenisti 39

“Those agreements, inter alia, :77 ‘05,16 W”n 2°vY ,Israeli Wall Advisory Opinion 40
required |srael to transfer to Pal estinian authorities certain powers and responsibilities
exercised in the Occupied Palestinian Territory by its military authorities and civil
administration. Such transfers have taken place, but, as a result of subsequent events,
.they remained partial and limited”

“ Subsequent eventsin theseterritories, as described in paragraphs 75to 77 : 78 '09,0w 41
above, have done nothing to alter this situation. All these territories (including East
Jerusalem) remain occupied territories and Israel has continued to have the status of
.Occupying Power”

Orna Ben-Naftali & Keren Michaeli, ‘We Must Not Make a Scarecrow of theLaw': A 42
Legal Analysis of the Israeli Policy of Targeted Killings, 36 COrRNELL INT'L L.J. 233,
261-262 (2003); U.N. Econ. & Soc. Council, Commission on Human Rights, Report of
the Human Rights I nquiry Commission Established Pursuant to Commission Resolution
S5/1 of 19 October 2000: Question of the Violation of Human Rightsin the Occupied
Arab Territories, Including Palestine, U.N. ESCOR, 57th Sess, at 13, U.N. Doc.
E/CN.4/2001/121 (2001); Georg Nolte, Preventive Use of Force and Preventive
Killings: Moves Into a Different Legal Order, 5 THEORETICAL INQ. L. 111, 125-126
(2004); Antonio Cassese, Expert Opinion on Whether Israel’s Targeted Killings of
Palestinian Terrorists is Consonant with International Humanitarian Law (2003),
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Al- 11 :19719) R. v. Secretary of State for Defence, [2007] UKHL 26, 3All ER685 43
(Skeini

R. v. Secretary of State for Defence, [2005] EWCA (Civ) 1609, [124]: “...itisquite 44
impossible to hold that the UK, athough an occupying power for the purposes of the
Hague Regulations and Geneva IV, was in effective control of Basrah City for the
.purposes of ECHR jurisprudence at the material time”

“...the obligation under Article 1 can ariseonly :79 ‘0D ,43 w”71 2°¥% ,Al-Skeini 771y 45
wherethe contracting state has such effective control of theterritory of another statethat
it could secureto everyonein theterritory all therightsand freedomsin section 1 of the

.Convention”
.83’/0D,0W 46
ov 47

.84—80'0D ,0W 48
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“It would indeed have been : 125 /05,44 w711 2°¥% R, v. Secretary of Satefor Defence 49
contrary to the Coalition’ s policy to maintain amuch more substantial military forcein
Basrah City when its over-arching policy was to encourage the Iragis to govern
themselves. To build up an aternative power base capable of delivering all the rights
and performing all the obligations required of a contracting state under the ECHR...
.would have run against the grain of the Coalition’s policies’

.(on% 771 :71979) (1983) 365 (3)12 77D ,1IM°aN W 71 Y1X 102/82 7732 50
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W23Y 773 72 W0 NN IWRY NLW3A 7T YW Auhwi nTn IwRa MpIn
71T 1V 0°1Im 0OIP 193 T AP oEn MPYAY 1% 0YIR W10 28N
N9 PR ,0TIP 112797 DX P70 1920w INRY W15 NIMD TR A M YD L1

P71 71030 2w 73777 AY2AR 3T NITANG OX AR ,W12°377 280 YW M1 DR
NR Y230 1P w1237 NUWIN 0°°107 0°p 2N WIS RAXT YW NOTD wHw 11V .2

:QPRIN 23 D7 pRNWw 72227,7%R °pYNa wI3°0 231 YW mvp

827,815,807 (5)11 77D ,5X7W> nHwnn ‘3 PII0-NY2 D37 NYYIM 2056/04 7732 53
7733 DR MM IPD) ‘3 MVAY 7015702 PUAA (RO IV :]9R9) (2004)
.CVAY 71V :19719) (2002) 352 (6)11 77D ,MPAWNN

,19 w71 9°v% ,Roberts a3 187 .S.C. Res. 1483, U.N. Doc. SSRES/183 (22 May 2003) 54
“...in the particular case of Iraq no state individually, nor the UN Security :34 ‘mya
Council, has suggested that the hostilities in any way undermined the status of the
.occupation”

,Raberts; LEsLIE C. GREEN, THE CONTEMPORARY LAW OF ARMED CONFLICT 248(1993) 55
“In theory, the concept of ‘occupation’ refers to an aspect or :34 'nya,19 W7 2y
phase of a conflict in which a belligerent has established control in a given area...
However, in practice the status of occupation has not been viewed as being negated by
the existence of violent opposition, especialy when that opposition has not had full
.control of aportion of the state’ s territory”
UK MINISTRY OF DEFENCE, THE MANUAL OF THE LAW OF ARMED CONFLICT 277 : D3 IR2
.(UK MANUAL OF THE LAW OF ARMED CONFLICT :1977%) (2004)
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Armed Activitieson the Territory of the Congo (DRC v. Uganda) 19 Dec. 2005,45I1LM 56
.(Congo Opinion :1911%) 271

“In order to reach aconclusion asto whether a State, the military forcesof :173’00,0w 57

which are present on the territory of another State as a result of an intervention, is an

‘occupying Power’ in the meaning of the term as understood in jusin bello, the Court
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777’2 N0, NP VPDRI AWV YW 73N DR 1WA .PTIN’2 NP?0D DX T2 WIDY
TDIX VIO RIT °D ¥Y *Yan 62,z mMuwa APINR MWD INPPOD DY 1P NwIba
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must examine whether thereis sufficient evidenceto demonstrate that the said authority
wasin fact established and exercised by theintervening Statein theareasin question. In
the present case the Court will need to satisfy itself that the Ugandan armed forcesin the
DRC were not only stationed in particular locations but also that they had substituted
.their own authority for that of the Congolese Government”

“the territorial limits of any zone of occupation by Ugandainthe DRC :174 '0b , 0w 58
cannot be determined by simply drawing a line connecting the geographical locations
.where Ugandan troops were present”

.173’0D,0W 59

.178,171’0D,0W 60

DRV2IM NP NWID2 °IR7N°2 NP°0D 2 (VL "W .377,370 'DY1,12 WA Soyh ,Shany 61
312 1700

.172 /09,56 W~ 22 ,Congo Opinion 62

.174’05,0W 63
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“Theterm... occupation indicatesthe exercise : 1243 'nya,34 w7 9°y% ,Hostage Case 64
of governmental authority to the exclusion of the established government. This
presupposes the destruction of organized resistance and the establishment of an
.administration to preserve law and order”

Department of the Army, Field ) N°1373-NI¥IR X2X YW *RAXT PITATIRDD,ANNTY, D 65
Q°WITIN 2°XINT DX (Manua No. 27-10: The Law of Land Warfare § 355 (1956)
“Military occupation isaquestion of fact. It presupposesahostile : w12°3 282 N1¥IPRY
invasion, resisted or unresisted, asaresult of which theinvader hasrendered theinvaded
government incapable of publicly exercising its authority, and that the invader has
successfully substituted its own authority for that of the legitimate government in the
territory invaded”
L HW? YI0 W13 RIZW 7723 PR, W7D 28D XN NYR 23 79I JIIR00 09X
5w 1N912°2 W OX .77 IR WI2WDT 23 DX 0°°09 273 0°107 TR K192 11190 DX
DY WI2°57 281 DX °NIAY 792 77,792 AT OX IR 2Y WINN 0o NwnY w137 R3A%7
“It is sufficient that the occupying force can, within a reasonable time, send :715
0 ,0w .detachments of troops to make its authority felt within the occupied district”
NX NP»0M PR WD T3 79713 MM YW PRI YYD 03 0OYun AR IR0 .356
59% ,UK MANUAL OF THE LAW OF ARMED CONFLICT X7 71V .360 /D ,QW w1279 281
.277-276 'nDYa,55 W
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“The term invasion implies a military :1243 'mya ,34 w7n »y% ,Hostage Case 66
operation while an occupation indicates the exercise of governmental authority to the
exclusion of the established government... To the extent that the occupant’ s control is
maintained and that of the civil government eliminated, the area will be said to be
.occupied”
“...the Court will need to satisfy itself that the : 173 05,56 w11 »°¥% ,Congo Opinion
Ugandan armed forces in the DRC... had substituted their own authority for that of the
.Congolese Government”

.42—41'1Y2,19 W1 Y2 ,Roberts .364—363 'nya,12 W7 Y2 Mari - 67

2 21703%R 171V IR T WA ARWIT YW 777popY 11709 ,1 w7 vR nn 1y 68
.In"poDY 12 /00,1 W VY
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“Gaza constitutes a separate geographical district, :380 'nva,12 w7 »yY ,Shany 71
‘effectively cut off’ from the West Bank, which may form a viable political unit
independent of the Palestinian Authority in the West Bank. Hence, evacuation of Gaza
could be deemed as complete withdrawal from apotentially self-governing district and
may be qualitatively different from the mid-1990s withdrawal from Areas A and B,
which formed minuscul e Pal estinian enclaves whose capacity for independent existence
was most doubtful. The pre-1967 separation of Gaza and the West Bank, and the
existence of separate |DF military and civil administrationsin Gaza and the West Bank
until 2005, further underlinethefeasibility of theindependent administration of Gaza, at
.least on atemporary basis’
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“Retaking actual control over Gazawould requirelsrael :382/mya,12 w7 % ,Shany 74
to re-seize the major population centers— atask which might prove lengthy in duration
and extremely costly in terms of human lives. This would seem to fal short of the
requirement specified inthe US Military Manual that theinvader would be able, ‘within
areasonable time’, to ‘ send detachments of troops to make its authority felt within the
.occupied district’”
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awaTInAn) 197 /Py ,29 wR 5995 ,CUSTOMARY INTERNATIONAL HUMANITARIAN LAW 78
“With respect to occupied territories, the Fourth Geneva Convention imposes : (71501717
an obligation on the occupying power to ensure food and medical supplies for the
population. It would make sense, although practice does not yet clarify this, to require
all partiesto a conflict to ensure their popul ations have access to the basic necessities,
and if sufficient supplies are unavailable, to appeal for international assistance and not
.wait until such assistance is offered”

108



277TY N*°0123IX 2593 YRIW? W NIPLDWNRI PNIIN 1N y7on 2 Ywnmnl vown

TWRIT 0N 210D NIXTIT YW 1w DR 172 1DIRA AW T N°0°03 MINAN
WK, NAITRT 7°°0199IX? ¥1°0 1273 (MPI01I57 £ 12A9) 791977 NIwn 7213 NIINRY
W1 ARXY» YW IN2I03 poIY YIpI01I57 (1)69 7°Y0 8003773 vDWN HW Tnyn WY
55 7°Y0 DRI DR 2°2WnY K> 71 7°Y0 2w In°YN .WIAdR nuwn n70173IRY ¥y»0b
72Y3 NI :19719) 1949 NIWN 7A19°AY 1512 QAITR NIAT 9272 NY*277 723 NINKRY
T2 NPITRT 7°0199IRT YW 77101 DR RYNY NWID AnRyn Yy A0nd,(nyaan
: V23 MDY (1)69 H°yo 8L.np1na

7MY MWK MY MINKRT YW 55 °Y0a WMDY NIAINT YV [oN
SWw 397 AP ,MLaN 03 NWIDT An¥YNT NPKIDT TPDOXI
,7I3°2 YW IpBOR 710D 7NN 95 XYY ANIWIY 27TV DOVRHRT
AP0IYIRTT NITIW AV N2I1AT NINX TPDORT,TONN PINR APV TP

82,507 11910 DOXIMIT DPWVPPIINR YW, WIADT MUY YW NAITRT

APRW DIIIR 77019IRY MW Y10 1IYYw ,2IpI0190% 70 7°Y0 ,NRT NP
NI NPAIT 7230 2N TI000Y TR APAW 73771 PV 2 0ivn ¥in1,wiad nowa nIsw
YPO ,7AMWIY 0IMIVA DPVINRT W 207 Ap a7 ,Puan? nwald anxvn v
L2190 PIITR °DY5 710507 TX HY nPLIN APK 13 72N NAAIIRT 770123IRY M0 INIT
TR WK 3 ¥AIp YIPIWIIBY (1)70 7PY0 .37 NI YW ANT0IYIIN 2DV 1M Yp
PPW Yo MWD J0pI” ,AMTIWIAY NAIPAN APDOX NPAITR AY0IPIINR T3
DIMIX VP 77 Yo 837739100 AN RYY 1971 1PDIXI NPID NIV NIV I
MYIYDM NP2 NPAITRA A7°0123IRT YW NIDT HW AnR o1 Q20N W) MR 1w
7PYO YW 1011 °3 X7 DA AT 85,710 1% Y Pman R aR L, (34vro

.10 w1 vy Protocol | 79

CUSTOMARY INTERNATIONAL ;7*773°p0BY 14—13 "0 ,1 W77 Y% 71029 ™1y 80
.194—193 'n¥a,29 W11 9°¥72 ,HUMANITARIAN LAW

.10 w7772 22¥% ¥°DI1m N°¥°277 712X NINRY 550 YW o 81

.(1)69 "0 ,10 w”71 2>y ,Protocol | 82

“If the civilian population of any territory under the control of aParty to :(1)70'0 ,0w 83
the conflict, other than occupied territory, is not adequately provided with the supplies
mentioned in Article 69, relief actionswhich are humanitarian and impartial in character
and conducted without any adverse distinction shall be undertaken, subject to the
.agreement of the Parties concerned...”

“The :199 'ny2,29 W”7 ¥5 ,CUSTOMARY INTERNATIONAL HUMANITARIAN LAW 84
Additional Protocolsimplicitly recognize the entitlement of acivilian populationin need
to receive humanitarian relief as they require that relief actions ‘shall be undertaken’
.whenever apopulation isin need”
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817 'm¥2,29 w71 9°v% ,COMMENTARY ON THE ADDITIONAL PROTOCOLS 85

(1)70 0 WY 2 QWM ©MANHA 7 WU L817 /AYA ,0W IR 10 .814 ‘MY 0w 86
“relief actions... shall be ) ”N1IW M YO MIYD WP 3 NYAPI ,9IPIWIBDY
NpDOM PR MWD MXYAT OR °3 NYIIPT,2IP0TBY 69 ‘0 1w 1°2% , (undertaken...”
7T XDY 1MW 0WIHW 037 YW Y10 MPIYD, w137 NUWa 70199IRM 271X DX
“Relief actionsfor the benefit of the civilian population of occupied territoriesshall be)
D°1¥7 ,0°D°Y07 MW NLPNT MR WP onnna L(implemented without delay”
“...In this way the often urgent character of such actions is underlined. :o”2nnn
Nevertheless, this expression does not impose a specific obligation upon anyone to
7 W71,817 ‘Y2 ,0W X7 10 .814 'nya 0w .undertake such actions”

VI YPO NNAYA TWDRY N NR¥HI¥n 731 .(2)70 0,10 w7 99 Protocol | 87
N2 92y7 WHRY 2N NIA°Y? TX 7T Y0 *BY Y7377 723 NINRY 23 02 AVIAp
9731 YW 93yn WoK? 191,722 NAIIRA 7P0199IRY TYPHI OXIDT T W Pann
Fourth Geneva .n1771 Wi 7Wwy-wnn 2232 nnnn 0>19°% mMp1n 7,
“Each High Contracting Party shall allow the free :23 0,10 w”i °¥% ,Convention
passage of al consignments of medical and hospital stores and objects necessary for
religiousworship intended only for civilians of another High Contracting Party, even if
thelatter isitsadversary. It shall likewise permit the free passage of al consignments of
essential foodstuffs, clothing and tonics intended for children under fifteen, expectant
.mothers and maternity cases...”
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“Article69of :812/m¥2,29 w11 9°v% ,COMMENTARY ON THE ADDITIONAL PROTOCOLS 88
the Protocoal... imposes the obligation on the Occupying Power itself to provide these
objects in the situation where the population of the occupied territory is deprived of
them, and is unable to obtain them itself... if the occupied territory has insufficient
.supplies, the Occupying Power must import supplies’

92v» YpiY 1207 NYHAWA DX 7717721 05017 2°2IPI0IIDY DITRT AV 2w INIWID 89
“[A]nobligationisimposedto allow : (823 'n¥3,0W) NMIIXR 701231k NI1°M 7PDOX
and facilitate ‘rapid and unimpeded passage’ of therelief consignments, equipment and
personnel. Theintention of thesewordsisto avoid any harassment, to reduce formalities
asfar as possible and dispense with any that are superfluous. Customs officials and the
.policein particular should receive instructions to this effect”
1197 'n¥3,29 W”n »¥% ,CUSTOMARY INTERNATIONAL HUMANITARIAN LAW D3 X7
“Practice indicates that each party to the conflict must refrain from deliberately
.impeding the delivery of relief suppliesto civiliansin need in areas under its control”
.221-220 'nya,55 w7 9299 ,UK MANUAL OF THE LAW OF ARMED CONFLICT D3 X7

“The :823 'mya ,29 w1 9°¥% ,COMMENTARY ON THE ADDITIONAL PROTOCOLS 90
obligation is addressed to States Parties to Protocol | which are not engaged in the
.conflict, aswell asto the Parties to the conflict themselves’
“Additional : 198 ’1¥2,29 w51 9°¥5 ,CUSTOMARY INTERNATIONAL HUMANITARIAN LAW
Protocol | requires unimpeded passage of humanitarian relief, not only by the partiesto
.the conflict but by each State party to the Protocol”

“The :822 'mya ,29 Wi 9°¥% ,COMMENTARY ON THE ADDITIONAL PROTOCOLS 91
obligation is addressed to the ‘ Parties to the Conflict’ and to ‘each High Contracting
Party’, always provided that it applies to them, i.e., that their geographical position is
such that the passage of relief consignments over their territory is necessary, or even
.simply useful, and that an appeal has been made to them in this respect”
.199—198 'n¥2,29 w711 9°¥% ,CUSTOMARY INTERNATIONAL HUMANITARIAN LAW 03 1R

.54'0D,10 w711 2°¥% ,Protocol | 92
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;655—653 ’mya ,29 Wi Y5 ,COMMENTARY ON THE ADDITIONAL PROTOCOLS 93
UK ;199—188 'nya,29 w71 9°¥% ,CUSTOMARY INTERNATIONAL HUMANITARIAN LAW
7473 'n¥2a,55 w71 9°¥5 ,MANUAL OF THE LAW OF ARMED CONFLICT

DNMINA DTV Y 1973 MIwA AWANY MIPwIIDa NoLA AYY01 AR W 7N 94
DYIRTT 2287 2w NPHWIR NIWID AND1 77 WY /OTIRA A9RT MmN 0 NYwnni
,29 771 Y5 ,COMMENTARY ON THE ADDITIONAL ProToCOLS) 0’50117 0’5117101195
“The question was discussed during the drafting of the Draft Protocols, :(806 '2y2
particularly in the Conferences of Government Experts and Red Cross Experts. As it
considered that the problem of relief in occupied territory was adequately dealt within
the Fourth Convention, the 1973 draft laid the emphasis on the needs of civilian
populationswho were not in occupied territory, i.e., essentially of the population onthe
territory of aParty to the conflict. Thefirst article determined thefield of application of
the Section, and was followed by an article underlining the responsibility of the Parties
to the conflict to secure supplies for the civilian population, and a third article laying
down theprinciplethat relief actions should be undertaken and accepted when aParty to
the conflict does not manage to secure such supplies. In addition, thisarticlelaid down
.the ways in which these actions are to be undertaken”

oav o 95

“During the Diplomatic Conference some delegations, in thename of theprinciple : 0w 96
of national sovereignty, took issue over the propriety of an article reminding a Party to
the conflict of itsobligationsto secure suppliesfor itsown population... Moreover, some
considered that a Party to the conflict could not be prevented from according, in this
field, priorities based on military necessity rather than humanitarian criteria (for
example, privileges accorded to members of the armed forces to ensure their health).
Therefore, as the Parties to the conflict could not be forced to fulfill this obligation
.‘without adverse distinction,’ they did not consider it worth mentioning”
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TyraSaechao, Natural Disastersand the Responsibility to Protect, 32 BROOK. J. INT'LL. 97
663, 665 (2007); Sarah Cleveland, NormInternalization and U.S. Economic Sanctions,
.26 YALEJ. INT'L L. 1, 53 (2001)

YW 092v» DX 01PN, 2IpI01157 07 TIRAN IR 931,71050% XTI 23 ¥R (3)70°0 98
nNPIYRW 52 7113 9INPT NINAY 0YRWIL,(2)70 ‘02 ORNA 230 TR L, ¥10n mbwn
'D,10 W71 2°¥% ,Protocol | IX7 .73 7nXYH YW OnIpni NP NN AWy n v1°on
.7252 DPRITIRA 7P012IIRA DX WA’ Y10 0 MP0ARY R°7 77 RIN YW 00N .(3)70
COMMENTARY ) 21210715 017871 2% YW n13wA53 2n31, 2173017159 (3) 70 02 OANRA
“[T]he Parties may make :(824 'n¥23,29 w”1 2°¥% ,ON THE ADDITIONAL PROTOCOLS
their agreement to allow such passage conditional ‘ on the distribution of this assistance
being made under the local supervision of aProtecting Power’. Obviously this element
of supervision is of paramount importance... In fact, if relief, such as, for example,
foodstuffs or tents, were to end up in the hands of the armed forces, the relief action
would undoubtedly increase the military potential of the receiving Party and would be
obviously unacceptable to the adverse Party which had allowed the passage of these
.goods...”
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Y orRAM DINSTEIN, THE CONDUCT OF HOSTILITIES ;248 '1¥3,55 w711 9v% ,Green 1X9
UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 96-97 (2004); UK MANUAL OF
2537 YW nPnwan NUWIST .54 /ya L,55 w7 9°¥% ,THE LAW OF ARMED CONFLICT
DMWY NIPIRAY DTN DR DIPI0 PATING 071NN BEWAT NIXIT 17°1¥2 0IIRD
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MARIE HENCKAERTS & LOUISE DOSWALD-BECK, CUSTOMARY INTERNATIONAL
“Australia’ s Defense Force Manual givesasan : (HUMANITARIAN LAwW 217-219 (2005)
example of military objectives: ‘Power stations and industry which support military
operations... industrial installations producing material for combat forces, fuel dumps
and distribution centers supplying military users, industrial installations that repair and
replenish lines of communication and other economic targets the destruction, capture or
neutralization of which offersadefinite military advantage.’... Canada’ sLOAC Manual
considers that ‘petroleum storage areas are generally accepted as being military
objectives.” Themanual addsthat ‘industrial installations producing material for armed
forces; conventional power plants; and fuel dumps may constitute military objectives
depending on the circumstances.’... The US Naval Handbook states that: ‘Proper
economic targets for naval attack include enemy lines of communication, rail yards,
bridges, rolling stock, barges, lighters, industrial installations producing war-fighting
products, and power generation plants. Economic targets of the enemy that indirectly
but effectively support and sustain the enemy’s war-fighting capability may also be
.attacked”

P27 773811 YRWN NINWI YW aM102 NIMING NPT YW Fp°0RpID IPI101 701 12N
“In 1991, in areport submitted to the UN Security :(221—220'1y2,0w) N1PR2X NIIWMD
Council on operations in the Gulf War, the UK stated that Irag’s ail refining capacity
had been specificaly targeted with the objective of ‘reducing Irag's military
sustainability.’ ... In 1992, initsfinal report to Congress on the conduct of the Gulf War,
the US Department of Defense stated that Iraq’ s electricity production facilities, its oil
refining and distribution facilities and its military production sites had been included
among the 12 target setsfor the coalition’ s attacks. In 1993, initsreport to Congress on
the protection of natural and cultural resources during times of war, the US Department
of Defense stated that: ‘ Natural resources that may be of value to the enemy in hiswar
effort are legitimate targets. The 1943 air raids on the Ploesti oil fieldsin Romania, and
the Combined Bomber Offensive campaign against Nazi oil, were critical to allied
defeat of Germany in World War 11, for example... During Desert Storm, Coalition
planners targeted Iraq’ s ability to produce refined oil products (such as gasoline) that
had immediate military use, but eschewed attack on itslong-term crude oil production
capability.” The Report on US Practice states that: ‘The opinion juris of the U.S.
government recognizes the definition of military objectivesin Article 52 of Additional
Protocol | as customary law. United States practice gives a broad reading to this
definition, and would include... war-supporting economic facilities as military
.objectives’”

99

114



277TY N*°0123IX 2593 YRIW? W NIPLDWNRI PNIIN 1N y7on 2 Ywnmnl vown

,2TIPI2,NRT L27IRT DW NnAYna pRR©m ¥13DY 270 792 wUw 72927, NTRwm 9K
,APIITRT INTOIPIIR DR 171 2R XX DR {7 2°NWNT D IR D20 RNY ,YwnY
MY I VOWNIW NN .02 AY?ADT DR 99377172 J0IR MW INITT VDWNT IWR
Y1357 7931,2IR NN P27 MARND PHWNAN MINWI2 20PR (DI YIADY P2Ivn
NpPDOT V11?07 03 PORM YNWN ,NOAIIRT 7°0129IRY 03 P2 Ynwni npoona
IN*DIYIIX NR P71 RY NIWN T IPDORW M°I2 7107 W DX MR NInY p271 Ynwn
.D°WINAT PRINID DR 03 DR ,27IR7 YW NP RIRD

DR 171 2°NIWHT 27 13R™I YRWN NPIVNY 772V 0%Y 12007 nYTY 13 Yy ane
— 71T 01 PARNY TINI — DANOM DWIAMT PRIMI DR 71 IRT NP0IYIIR
~7772,0°2WN1 DPR P27 YW 23 DTN (TRWAY INIMW NIPHPY3Y NIPRIR NII0NRD
70 7PY0 OANM TPORW 7 NMMIIRT AP0IPIIRT NITIWOR? NA1AN LLAPBOR” 59D
NPIPA ... APDOR”D 1131 2w P27 0RAWw @A 0P 1150, 19X 100.59510170%
0P ORI NIPA APDOXR AWnY pYT LD NMIIRA AP0IYIIRA MITIWR?
AYPWNI 77T ARPDOR”D 19N VI P2 Ywn nppoi 3 AR 7977y 101 9mrna
%Y 193 37 APDORA IV NPOIYIIR YW AMYN *D N3P OR 7 ,2Ip017DY 70 7Pvoa
DNV 1YV 110K 171v2 .5YO7T172 pYII1 HRwna IR 77°0190IX Pw nin
PW 0TIPDNA 197,AYI¥I2 212 0O NIDIWNA 7N AY°AD 0N Ynwn X932 7D
NR Y29 OPR 77 201 DPTIW 3 PV Ty PuwT 077,002 102,73 oohinnona
103, 771mwa% (07w w2 NPRIX 7I0PD YPYNT NPIwN YW 110

104 5193)91°271 VWM NPNTP NWT YW N°9957 INYINN NONY °5 1LY 1%
YIIM IR 3077 DR AR ,IT AWITY 1D I TI030 NYI 2R NI DY S0 930
Sw Amw™a 03,092 105,/ nonIRa AP0k MITIWRY NP L. APDOR” 12vn

,23P 01157 (1)69 02 ¥?DIN “NPAIIRT PPO122IRT MITWAY NIPNR ... APDOR” NNNT - 100
73 ¥21p P01 70 /0 .WI3D MW NPANIRT 70179IRY Y707 w2137 DA 1ITIVY
DYY 83—82 W71 IR PIPIVIIDY 69 'DI IXINMT YOI X7 172K ON»NM 71T PYOW ¥1°073
.72 71071 voPLM

812 'ny2,29 w7 9°v% ,COMMENTARY ON THE ADDITIONAL PROTOCOLS 101

PI7poDY 770D ,1 W Y2 1eabR 1Y 102

TIENR N 72712 NIAR-MIRIR TPDY PRIV PRWRn NPRwn NTRwRY 100NN 103
“Thelarge :(97 'n¥3,99 "33 2°¥% ,DINSTEIN) 0WT ’D19D 2N13,(1991) ANWRIA
scale attacks al so had unintended non-military consequences, such as the disruption of
water supply (dueto loss of electric pumps) and theinability to segregate the electricity
that powers a hospital from ‘other’ electricity in the same lines. But these unfortunate
results did not detract from the standing of the Iragi electricity grid system asamilitary
.objective’

.837'n¥1,53 WA Y2 Mo 1w Pwn? X 104

,11 71020 213 27IR NI DY (77p1937) o1 130 NY YW NIIWDRY 101 NA3 105
“All that can besaid on : (138 'nv3,99 w771 2°¥Y ,DINSTEIN) 1?0WIT 0117 'D17D 213
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the basis of existing law is that, in accordance with the general (customary law)
principle of proportionality, the expected injury to civilians in the wake of a blockade
must not be excessive in relation to the military advantage anticipated (and,
consequently, that a blockade must not have the starvation of civilians as its sole
.purpose)”
SAN REMOMANUAL ON INTERNATIONAL LAW APPLICABLE TOARMED CONFLICTS : @3 IX7
“The declaration or establishment of a :AT Sea 179 (L. Doswald-Beck ed., 1995)
blockadeis prohibited if: (a) It hasthe sole purpose of starving thecivilian population or
denying it other objects essential for its survival; or (b) The damage to the civilian
population is, or may be expected to be, excessive in relation to the concrete and direct
.military advantage anticipated from the blockade”
I wn 5% 0w 7IN3” OR 1YY VDWNITN’A T2 PPITP0D 7133 %3 13 IR
¥2ap LBWNA~N’A.NPNTNT NW T2 TNV NIIVAT 71732 071005 DPIW™ PV, 1IN0
LM (DN ARYX*7 D100V 021 PR 70°137 NPIIWDR NY2AT,*1P) 7 N7 3
770199182 NPNIYHWA N30 DIIW AR, PIN 1375¥1 NI 1IN0 2YINR, 1PV 012013
,1212 Q0MID) TIIWY ITI2 B7 e NS TPDm 13 MIRDY 2847703 7732 IR PIPRT
,1212 D0TID) PR [T H7AR NIMIS TPD 71 X/AIY PR 2410703 77325 (14.7.2003
1M1 NT°2077 19 NATIN WHT NLYAT 23 912 PR MY2I57 1219 N12°0127) (8.7.2003
RéauhahFlvkiahi
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.33 /m¥2,55 Wi %% ,UK MANUAL OF THE LAW OF ARMED CONFLICT 107
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“Thelaw of :33 ’my2,55 w”n 9°¥% ,UK MANUAL OF THE LAW OF ARMED CONFLICT 110
armed conflict appliesfrom the beginning of an armed conflict until the general close of
military operations. However, in the case of occupied territories, its application
continues until the termination of the occupation, even if military operations, if any,
ceased at an earlier date. Additionally, personsin the power of the adversary continueto
benefit from the relevant provisions of the Conventions and Protocol until their final
.release, and repatriation or re-establishment”
,107°0 > 7% 11T TI0ID7 NR K207 ,7ORT *WYN DD 3 XM 0 20T PIINA
.OW X7 .019W 0907 7Y AnPNna n7373 T IR
MPYRA NN AR MONYY NIWDRA DR PXIR TIT 'DID AYYR 2004 NIw3
R3,7RWA NINYORI A7 172w NMIPTIP 021w NRIY? ,REXPR-PR NTRD NIR NR NIPDRMT
AT 9RWA Y7797 1°K MR /DIID DYIR LIN1PDY D21wovhY HXIW 172 1IN TI0300
.208 'y ,38 w1 2¥Y Kretzmer Ix7

SR DY 0 MIRYIAN 0IXT NIPIOT VOWHW NIIWDRT TNYYINT NPUDWAT NINDDA 111
;86 /MY2,26 W71 2°¥% ,Shany X1 .719M PRI N301 INRY 03 71V 22wIn *0%5 Man
Marc S. Kaliser, A Modern Day Exodus. International Human Rights Law and
International Humanitarian Law Implications of Isradl’s Withdrawal from the Gaza
.Srip, 17 IND. INT'L & ComP. L. Rev. 187, 220-228 (2007)

:709%2” NN YOI ,AOWRanT WRI 3 M0abR 9132/07 P73 Hw 37°nva and 112
www.btselem.org/hebrew/L egal_Documents/HCJ_9132_07_Gaza_Electricity_Joint_
.(32a%% NPy : 77nY) Petition.pdf
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1Y 15, 79m7p SxIN2 Tunn 9w ,0°NIRI 11T WAL, 11n 11277 ,INnown
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International Covenant on Economic, Socia and Cultural Rights, 16 Dec. 1966, G.A. 114
res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993
.(ICESCR:1%7%) U.N.T.S. 3

.11’0,0w 115

.12’0,0w 116

av 117

International Covenant on Civil and Political Rights, adopted 19 Dec. 1966, arts. 2(1),6, 118
.(ICCPR:191) S. Treaty Doc. No. 95-2, 999 U.N.T.S. 171, 177

SARAH JOSEF, JENNY SHULTZ & MELISSA CASTAN, THE INTERNATIONAL COVENANTON 119
.CiIvIL AND PoLITICAL RIGHTS: CASES, MATERIALSAND COMMENTARY 130-131 (2000)

.av 120

“Each State party to the present : (75017 AWaInT) 2(1) /0,118 W”R »°¥% ICCPR 121
Covenant undertakes to respect and to ensure to all individuals within its territory and
.subject to its jurisdiction the rights recognized in the present Covenant”

09,56 W1 2°¥% ,Congo Opinion; 11 /09,16 W”i1 2°vY ,Israeli Wall Advisory Opinion 122
216
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NPDYTPRIT 7IAKRY 1 7°Y0 NXIIAY (DIVRT PI77N2 :1977) IR NIMDT? *DIVRT I
1371 93 1705w ,(MPDIPRA MR :12779) (1950) TI0°NIIPMI DIR NIST HY A1
NIIST DR 7AIDWY 0°DIDOR DTN 3% Mwany” nAnnn JINKRY X APIw
%M NPDIVRTT 73R NIVIAPT NI2INT D ¥ap *DIPRT PI77N°2 123.73mR2 n1nyni
124 773019°w §1D5”7 X N2 MM R WK NOWI O3 7T 7Y

XTI NY210 7°K NIPNI2INT NIPNIANA,N1PPOYD NIMST 9372 NIRRT 73RN
TINRI MIYIAPT NIINT 03 23 YA PV mIRDIAN 110702 0YIX,ANPINN AR 7272
125 73139°w% 7195”7 IR AN MM KR TWR NOWA AP Y NP nwy 1w
noW2 177 7171 HY D1 mIRDAT 0IRT NIOT VWA 179572, ¥13pY 1N%1 %D ANl
126 73139°w% 710577 IR MLWI 171 AN I

MR AT YW 7ALIDWD (IDOR” AW *3 377731 *DIPR 110702 YW INp oD
127 7390 7nIR YW 7nP2P0pdR APW” AN 1N LW XIT QIR NIIOT NINRA
PW 7N*2°vpR NV LW~ *nn 128.019902 NN ADPWN OY IR 712 72w W AYap

Convention for the Protection of Human Rights and Fundamental Freedoms, 4 Nov. 123
1950, 213 U.N.T.S. 221, art. 1 (entered into force 3 Sept. 1953): “The High Contracting
Parties shall secureto everyonewithin their jurisdiction the rights and freedoms defined
.in Section | of this Convention”

11 :19777) Issav. Turkey, App. No. 31821/96, 41 Eur. H.R. Rep. 567, para. 68 (2004) 124
“...the concept of ‘jurisdiction’ within the meaning of Article 1 of the Convention : (Issa
.isnot necessarily restricted to the national territory of the High Contracting Parties’
171y :727%) Loizidou v. Turkey, App. No. 15318/89, 23 Eur. H.R. Rep., para. 52 (1997)
“...the concept of ‘jurisdiction’ under Article 1 of the Convention is not :(Loizidou
.restricted to the national territory of the Contracting States’

.112'0D,16 W”n 2>¥Y ,Israeli Wall Advisory Opinion 125

OrnaBen-Naftali & Yuval Shany, Livingin Denial: The Application of Human Rightsin 126
.the Occupied Palestinian Territories, 37 Isr. L. Rev. 17, 60 (2004)

“The established case-law in this areaindicates :69—67 /05,124 W”731 2°¥Y Issa ™1y 127
that the concept of ‘jurisdiction’ for the purposes of Article 1 of the Convention must be
considered to reflect the term’ smeaning in public international law... According to the
relevant principles of international law, a State’ sresponsibility may be engaged where,
asaconsequence of military action—whether lawful or unlawful —that Statein practice
exercises effective control of an area situated outside its national territory. The
obligation to secure, in such an area, the rights and freedoms set out in the Convention
derivesfrom thefact of such control, whether it be exercised directly, throughitsarmed
forces, or through a subordinate local administration”
.520D,124 w”71 2°y ,Loizidou 11y 03 IX1

“Thevarious human rightsinstruments such asthe : 309 'nya,18 w71 2% ,Benvenisti 128
1966 International Covenant on Civil and Political Rights or the 1984 Convention
Against Torturerequirethe partiesto respect therights enumerated therein ‘ within their
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jurisdiction,” aphrase generally understood to cover all areas and individual s subject to
.its effective control”

, YD 7NIPNINAT N°19IN7 5w AnTY °19Y% 1w 9211 *9NDIT]2 IR 1M0IBW IMRMNI 129
OMTNAA .OTRA NIPIDT T YW 3307 nYPRTITILTOPR AINNY 0v1annh oYy
71037 Y317 VIDT QAW 0*IpnY QIR NI*IDT NIINR YW INYINN DX NIXPONT NIRIAY
63—62 'nya,126 W11 ,Ben-Naftali & Shany) 0°1ammi 0°an13 71720 YW “Rupws
“In our view, a sensible interpretation of the term ‘jurisdiction’ :((7207 7WAIAM)
would equateit with the actual or potential exercise of governmental power vis-a-visall
affected individuals. Thisapproach is conduct-oriented. It emphasizesthe duty of States
to conduct their operations, whenever individuals are under their control or might be
directly affected by their actions, in accordance with human rights standards.
Consequently, al interactions between a government and individuals subject to its
.power would prima facie fall under the concept of jurisdiction”
D Pwo?5I Yy MY DBWNHR HRIW YW NIPIWD Yy IR 117197 177 YW onvInnk onvnna
“The specific question whether Israel : (aw) *3w172n531712 @201, 7TV NN 7733
has or does not have effective control over this or that piece of territory is one of fact,
which exceeds the scope of the present paper. Given our position that Israel incurs
responsibility over al official acts directly affecting the Palestinian population in the
West Bank and the Gaza Strip, whether placed under Isragl’s or the Palestinian
.Authority’ snominal or effective control, theimportance of the question is diminished”
Y3112 5w By 510 7mIxD1°27 0IRA NIP10T VOWH 3 RIDR 9 072NN YW anwan
DY mIwe Ay Bwan (VY Ynwna Npodn oIxny nnaT) PRI Yw a9ws 9o
PRIN APAW ,AYIXI2 7NPPVPER AVYPW” YXIW? >0 PR OR 03 ,NRT IV 7170173IRA
D125 281 Hw TRy

“Itisnot :70 /0D ,124 W77 7Y ,Issa 71y ;56 ‘0D ,124 W77 VY Loizidou 11 130
necessary to determine whether a Contracting Party actually exercises detailed control
over the policies and actions of the authorities in the area situated outside its national
territory, since even overall control of the area may engage the responsibility of the
.Contracting Party concerned”
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LT ANIX AWRD P77 ALWA ArTn PV 9INY NIWY NPDIPRT MINRI NIVIApn
7172 MPYDINTA PVPWR NIP1910 DR 12°YDN ...NVWI N*PVPDRTT NV YW NIYEHRY”

.25,16 '0D,124 w71 vy Loizdou 171y 131

.8270D,124 W3 1YY Issa "y 132

“The Court does not exclude the possibility that, as a consequence of this :74 ‘0D, 0w 133
military action, the respondent State could be considered to have exercised, temporarily,
effective overall control of a particular portion of the territory of northern Iraqg.
Accordingly, if thereisasufficient factual basisfor holding that, at the relevant time, the
victimswerewithin that specific area, it would follow logically that they werewithin the
.jurisdiction of Turkey”

.76 '0D ,0V 134

DYY 1S58 1Y) 1IN 1O¥N ,PRIY 1IDXA PpTI0 79IV ORAXT Y¥ANY 100N 135
“However, notwithstanding the large number of troopsinvolvedin : (75 '0D,124 w” 71
the aforementioned military operations, it does not appear that Turkey exercised
effectiveoverall control of theentire areaof Northern Irag. Thissituationisthereforein
contrast to the one which obtained in northern Cyprus in the Loizidou v. Turkey and
Cyprus v. Turkey cases... In the latter cases, the Court found that the respondent
Government’ sarmed forces totalled more than 30,000 personnel (whichis, admittedly,
no less than the number alleged by the applicants in the instant case... but with the
difference that the troops in northern Cyprus were present over a very much longer
period of time) and were stationed throughout the whole of the territory of northern
Cyprus. Moreover, that areawas constantly patrolled and had check pointson all main
.lines of communication...”
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“In sum, the case-law of the :Bankovic v. Belgium, 123 |.L.R. (2003) 94, at para. 71 136
Court demonstratesthat its recognition of the exercise of extra-territorial jurisdiction by
aContracting State isexceptional: it has done so when the respondent State, through the
effective control of the relevant territory and itsinhabitants abroad as a consequence of
military occupation or through the consent, invitation or acquiescence of the
Government of that territory, exercises all or some of the public powers normally to be
.exercised by that Government”

.ow 137

91X .llascu v. Moldova and Russia, 2004-VII Eur. Ct. H.R. 300, para. 392 138
YY1 217911 AW YY 51w 0»MIpn NN 215y 1w 712177113 Transdniestria
.Moldovan Republic of Transdniestria (MRT) aw2 ,737 7MIR2 DPRHIY 71730 Dnpn
Y°02 12 DWW MINISA Yw amn YY1 37 IR 10T MORART NN DY 1I0Iv3
“All of the above proves that the :(Qw) *BIVR7 PI7-N°2 ¥ap 770710 293937 *RAX
‘MRT’, set up in 1991-1992 with the support of the Russian Federation, vested with
organs of power and its own administration, remains under the effective authority, or at
the very least under the decisive influence, of the Russian Federation, and in any event
that it survives by virtue of the military, economic, financial and political support given
.to it by the Russian Federation”

.43 w7 vy Al-Skeini 11y 139

L] 107 LOPLITI 49—43 W’ PYYIRT 140
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NI9/0” 9272 AW annn Dy 14T i Yw (“territoria jurisdiction™)
ALWA 017 RIN 2V A7 YW NI3°1 AYDW 3 NN AT NUWR Y 7nYRMIIY
17 7170 2V D 1n% 21 72 PRL,PYRIP DT YW YW nv0morn 7R 1R PRY N
SW AYID WY 103”7 NIVNT T NLW 3 ¥ap IR0 7R NIVIART NIINT DR
LAPIINY NPATIR NIPIOT 9272 NOMIRDIAT FINRT NIRNT 12 MY 1375 7ORIW?
n72IY %Y 002aNIA ,NTPNIAIN NIPNIAM NP NPT 1272 OPIRDPAT TINRM
142 731 nuwa *YRWw° w12°s Yw R

W QIR NI*IDTA NYND 71771 MWROW 792 1737 DPMIRDIA 22011270, HY Ron
D°VIDT ,NIMRT 7R I PWw ARIWD MIYENND NINXR 717712 078N 00D
MWK ,5WNY 70 .0PNISTA AYIDW NPT W 70w 0’137 IR WIADIW
7103”7 QIR INIR VNP ,ANVW? YIND MIRHT OTIR DX IR 2°DLIN 77T YW 1310
5y 93 DIRT NIIDT NINRI NPLINDIT MR LAPTI MR YW 7A0IDwh
143 mpnn

HY I0IX 1K 23T MMIRDIPANT VOWNT ,NIIDOI NN AW AT D? 23 P¥Y MK
NPODT DM "M YW VM PINI T Y9321, 7NIYT Y NPYO%I N PI0 PRk AN
03 121N NIRRT w23 144.01xpi1on nHuaY 92 pIInw 29395 Y10 YW NuwIn

“The International Covenant on : 112 /09,16 w” 11 2°¥% ,Israeli Wall Advisory Opinion 141
Economic, Social and Cultural Rights contains no provision on its scope of application.
This may be explicable by the fact that this Covenant guarantees rights which are
essentially territorial. However, it isnot to be excluded that it applies both to territories
over which a State party has sovereignty and to those over which that State exercises
territorial jurisdiction”

.216 '0d,56 w”11,Congo Opinion 03 IX1.0W 142

“...aState may also be held accountable for violation :71 /09,124 w71 »vY Issa 1y 143
of the Convention rights and freedoms of persons who are in the territory of another
State but who are found to be under the former State’ s authority and control through its
agents operating —whether lawfully or unlawfully —in thelatter State... Accountability
in such situations stems from the fact that Article 1 of the Convention cannot be
interpreted so asto allow a State party to perpetrate violations of the Convention on the
Jterritory of another State, which it could not perpetrate on its own territory”
,126 v~ ,Ben-Naftali & Shany; 109 '05,16 W~ ,Israeli Wall Advisory Opinion 23 1%
.72—70 '1ny2

Sarah H. Cleveland, Norm Internalization and U.S. Economic Sanctions, 26 YALEJ. 144
“Customary international law traditionally has allowed statesto : INT'L L. 1, 53 (2001)
use economic coercion for awide range of purposes, and the relatively frequent use of
economic sanctions by the United States and other devel oped nations since World War
Il makesit difficult to conclude that a customary international norm exists against the
practice”
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71 99521 — y1°0 NI 145.AR1392%1 NwIDa PIY "mIRDIAT 1770702 YW IR ona
IR PPIRYIPIT VOWNI NODNI NINR AP TINY NAR 71°TH "2V — MW I Yo
n»o193IX YW 000377 731X NNV *I1N Y107 OX AR, PLIYAY NLNYN 79IYDD
Y10 °0M°1 AIRXIND ANNDNAY ,NY»ONT A9 NPP1TIR 11 n 2w n1on 146, 3mnxn
NIMR 172 ARYTRN AP T NNy 1479107 Hw NP 17 DR MW 7R ,0°OWHnN
TYNNT NPT AR 00 AR 148,500 mIRDPan vownI A 0IRT NI
9Y R°7 R DT — NPAITRA 770199182 DWW NIVAIDT AR X — N1YIYD NPXPID

Richard D. Porotsky, Economic Coercion and the General Assembly: A Post- : 03 IX9
Cold War Assessment of the Legality and Utility of the Thirty-Five-Year Old Embargo
Against Cuba, 28 VAND. J. TRANSNAT'L L. 901, 928 (1995) (“ State practiceindicatesthe
non-existence of a legal norm prohibiting the use of economic coercion”); Hans W.
Baade, The Operation of Foreign Public Law, 30 Tex. INT'L L.J. 429, 443 (1995)
(“Trade boycotts and embargoes are not contrary to public international law in the
absence of treatiesto the contrary”); Adam Smith, AHigh Priceto Pay: The Costsof the
U.S Economic Sanctions Policy and the Need for Process Oriented Reform, 4 UCLA J.
INT'L L. & FOREIGN AFF. 325, 354 (2000) (“With the exception of secondary boycotts,
customary principlesof international law generally permit acountry toimpose economic
.sanctions”)

D ANYT DX AY°AR DRI APNIAR ,N1PYI%0 N7 9273 87K DT ,ONT oY
1207 YW 7157 MNAY NIWY 72200 07IRA YW [IN0IAT DXVIHY N1°95%5 NP0
United :IX7 .N1°N33907 NPNI2N ,N°25%5 N19197 1273 NoMIRDIPAT 739K NIVIAPpR
Nations, Economic and Social Council, Committee on Economic, Socia and Cultural
Rights, General Comment 8: The Relationship Between Economic Sanctions and
Respect for Economic, Social and Cultural Rights, 17th Sess., U.N. Doc. E/C.12/1997/8
.(1997)

Military and Paramilitary Activities (Nicar. v. U.S.), 1986 1.C.J. 14, 126 (June 27)
7177 NO12IR YW ANITIWY 211AA Y10 WA A2 A3 PV 720 ’D,DVY 1Ivns
.(772 M0 LOPLTI 97 W LPW? IXT) YAL-TIORM MW AYIDIW NINX

92 1PPNAW Y10 IR 0N *OM° NPODIT AT NPYIYD NPXPID YW AnITIDT ,IOR
.330—329 'ny3a,144 w771 Y7 ,Smith *9%5 1DIRI IR .NP¥PIOT NHVI?

NPIOT 9272 PPMIRDAT PRI NIRRT NIMIAW R°7 NIIDOA NI VI LT
PPN DPATIR NIIST 9273 ORIRDIIAN 73K 97 ,01MINT nennan ,n1vhoos
Francisco ; 204 'my2,111 w7 vy Kaliser 1872371177 *1IRY127 0DWHT DR MDPpWH
F. Martin, Our Constitution as Federal Treaty.: A New Theory of United Sates
Congtitutional Construction Based on an Originalist Understanding for Addressing a
New World, 31 HASTINGS CONST. L.Q. 269, 348, fn. 292 (“Over 130 states are partiesto
the ICESCR, providing strong evidence of its customary international legal status’);
Eleanor D. Kinney, The Inter national Human Right to Health: What Does This Mean for
.Our Nation and World? 34 IND. L. Rev. 1457, 1464 (2001)

145
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APTN 0NAW 0°23¥P2 VYHY ,OTIRA NIIDT NUNRY NPYRTILIVTOPR AN 1TV
SDYPR 1IN YW INPU0D2 IR AT VWA ApIIA AW nnvpn

WD PYNA YRR NOTD LYW NP APR YRIWW 77321V N1O1Y ,013°0%
TINRTI NPT NPAIR NIPIOT 9372 NPRIRYIAT TIART 0D ANIT LAY DYIIND
720 DRI PY ML 1°K NPNIINT NIPNIAN,N1POYD NIST 1272 NeIRDIAN
.0°°0°027 DPIME NPDOT MIYENRA AYIXIT *2WIN YW QIR NPIDT DR 1°0ATY
W13 2T YOI APR AYIZIA YR YW A0 hwn nTn 03 Aynapa  nnK 0°ma
YW 1YNWNnd YR YW 701D WY 7519”7 APR AYIXIN 03 7IponY RN 1790
149 pIx77 N1°9071 LOWMI 71T MWL 2

WI2°071) IRZIND HRIW 2 7Y N0199IX Sw 01N LT

“MIXIR W N0 ANI2INM 73 179D 11 /DI YW WHAT WE OWE IRAQ 17D02
5w an»1a% YuRN2 ANNWRYI 7193 0L 37 1707 DR 7PUAR? PRIPY 523 N7an
n927"MxaR Py 150,px7 w3 w1757 01°0 OV NYPID PR 07HYAY PIWYW N7

7NPPVPDR AVYPW”A AP INN PR YRIW? 23 *NW1212 22K /DD YW NV 3R, AT IDIRT 149
NII5T DR MPRARY NI PR PRIV 75 MIponY IR 797237 172990 7733 A TITRa
“Thelack of :313/m¥y3,18 w1 2°¥% ,Benvenisti 187 .A »17TR2 D°100YD7 YW 07IXR7
effective control also suggests that Israel is not responsible for the protection of
international human rights instruments in the areas and spheres under the PA’s
.authority”
NoAH FELDMAN, WHAT WE OWE IRAQ: WAR AND THE ETHICS OF NATION BUILDING 80— 150
“The United States owed to Irag during the occupation and beyond aduty to : 81 (2004)
put down the existing insurgents and to guarantee safety and security... The United
States now has no ethical choice but to remain until an Iragi security force, safely under
the civilian control of the government of alegitimate, democratic state, can be brought
.into existence”
“Asan ethical matter the Coalition asnation builder : (129—128 'ny2,0w) 7201 11725
isunder aduty to remain until Iragi security forces have reached the point wherethey in
fact are capable of maintaining order and enforcing the dictates of alegitimate civilian
government. The Coalition must certainly remain engaged through its security forces so
long as atransitional government isall that isin place... But | want to argue for more
than that. | want to contend that the nation builder’ sdutiespersist until therehasarisen a
democratically legitimate state that can policeits own citizens effectively... Evenif we
wanted to |eave soon after sovereignty weretransferred, then, wewould not be ethically
freeto do s0”
NPYIPINT NIIPRA2 7MW 7YwWHR W TR 1I0PWR NIOND NNV 70 1nan 77D
.97 'MY2,0W .PRIY *DY3 PNIINM N*127-NIXIR DX NIINWN APR
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021X *197 PRIY 112133 2Y 13721 1°2n SWORT 1IN0 371 7707 DY 1w ann1>a v
nIMDa PRIYA T1an7 W ambnw 7om nyan w nMom mann BSlyinn
NRXIN 7913 727 — 02271 77077 NPAWA VAT 292 ANWKRII WRIA— DVRPTINRT
LN YWnn N19IVN DI P2 XITORPTINRT W17 15208pnR wivon
nIM52 IpoN? PRIV TR YW AN YWY PRI YR RART YW 3p11Y
TINLAT MM YW vPMIM PIPDI — AW 933 Y1 — DTIPA P 190 LRy
,2°17 NYI299N% PRIY DX 12°0AW 077,707 1M WINKN N3P NINTHY ,07pRIVI
931 1719937 %Y 7YY 719157 APKR PRIV 192N 1R 231 11%°1,37123 3790 Pw 23nY
153, w2577 07°0 INKY 03 RAW 71N

NP0 TWRD NIPHI 17019998 *DYD N2 7330 2N 12VWLWID 3T W DY
NP2 .AMYT AW 3 1PV LDWNITNA TR MPDAYX IV .WIAOT NRYIN AP0 12
2XMAN” N I, NIV ATY NI 22WIN 2DV YXIW YW M1 °0 ¥ap vbwni
HRIW T ORAXT JIVPWA NNIW INRY Y DYIXT now 1°2% DRI NP A IRNw
NpHORA TV NYIRI YW NuYmm YN MYN TR DY 78I PNIAPYA WK TR
154 75xqwn Pnwnn

NPPVIAPR NP3 NPR TN — NN INPWHNN NVY PINI P — WD
mINPD Y217 MIDN ORNIYA TPDNY NPIPR NTAWN NNdY 71an Yw Y1y
IpDNY 7920 YW NI’ DR 1P0AR? 20N PRV oMIPn 112777 XIT ATH0 DPNYD
1119 77123 112°02 T3 A9TIX IDIPN TWN? ™I 112777 YW Ip12°0 AR NIMoa
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av 151

INRY 03 PRIPYI N3 DR P02 N°127-NIXIR 2V NYVIAT PNRT AN NR PP 152
“From an ethical standpoint, the duty to :(129 '»¥2 ,0w) 1795 aNI> , w1233 010
remain until an Iragi government can actually monopolizeforceisequally strong. Iragis
did not seek foreign intervention that would destroy their state, eliminate their military,
and place them in a position where only delicate negotiations and externally imposed
security could reestablish basic order. Having thrust the Iragis into this situation, we
.have an obligation to enable them to climb out of it”
“The United Statesand its Coalition partners... started the : (122 'ny2,0w) 72071 1125
ball rolling by toppling Saddam and are therefore obligated to stick with the nation-
.building project to the bitter end”

ov 153

ITPODY 12700 ,1 W VY veabR 1Y 154
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P72 VDIV, . WD DIN BY YW 77737 Y TINYY WID7 NUwa 71307 WKW

71T WP VAR

W O2PUPR RIT ORI YWHNY WY ,2ORD KIT ORAX Ywnnw w2 1R
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YW 07NXT 0PAM 707 NNLIAT YW CYRD PN VIRTIRVD RTM
HWnn3 YYD ,PRAXT YWnn? 17 10X PNNNHAY ,NPIpHT 01PN
9707 NAYAR YW PRPIDPRM VIRTIRVD *RINM 0P 1,071, PN
Swnn? 12 R PEYAY ,NMIpnT P0IPIRA YW 07NRA 2N
YW amIm 07 AYKR W 172 031 ,mYYY It Ywnnd Y¥IDn X3RN
930 I ,MINW NPXDIR P2 MY NIWT KPR 72N PR 12w ,NIDND
PDIR DYy 1% MIRIIT PRI MITIPI DR INIY? M2 CRIX Dwnn

157 7315 9971871 NOM NX IN327 D797 71 1°NINDM

nPPIPRI 0129IR YW MYN NTPRYY 123 115°03 7115 TWINH W13 %3 KIDX POO X
W3ID7 0P DR 03, W07 YW 1R DXYM ARXIND 07317 P XO7 11D NIPN w152
XITW 792 AT pTIY 013 WAIDT WIS 21T N130MA 1YY MYLING Mt Y5 nR
W12°577 71173 191V 11029K 712 VDWHITN2 NP 0N AT TIIRY WD 28 0PN
21 M2YWLTWAIDN mIpni AP012IRA D73 92vywLTwaIdR YW 12N 2P

.804/1Y2,10 0”71 VY ,1MPVNYR IROOKR DOYRA I 155
.43 ’pn 10 w771 2°v% ,Hague Regulations 156
.808—807 'n¥2,10 W1 9% ,1nbynhR INOOR mVA Iy 157
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$IXT W (2003 , 7Y 9270 7217) 221 MWIRDI2 VOWH YIPIRPPI NIINR” WP AW 158
JAMES CRAWFORD, THE INTERNATIONAL LAW COMMISSION'S ARTICLES ON STATE
.RESPONSIBILITY: INTRODUCTION, TEXT AND COMMENTARIES 14-15 (2002)

U.N. International Law Commission, Draft Articles on the Responsibility of Statesfor 159
Inter nationally Wrongful Acts, 53rd Sess. Supp. No. 10 U.N. Doc. A/56/10 (Nov. 2001),
Draft Articleson the Responsibility : 1271%) availableat untreaty.un.org/ilc/texts/9_6.htm
.(of Sates

.223/mY1,158 WR VY 0T 160

10w Yy 161

51 N°PIN M3 NYYDIT TIN NLW TWIASW FAZYN Y MIAT M2 02200 w17 7,70 162
“..the :69/mya,17 w771 2°¥ , BENVENISTI 1R .N1IDPIN NANYAA MUY IW1AIW 3n3yn
law of occupation, like the law of war, applies equally to lawful and unlawful armies.
Indeed, there are cogent reasons to disregard the prior aggression of the occupant that
.led to the occupation”

737707 YY NPV TR P NN APIR DY 0°0n AN YW ANk 9372 009950 163
,Draft Articles on the Responsibility of States.0”10m Rwyn® *nIx1°277 vOWNA NPINX
.193—191 'nya,158 w”7 2°¥% ,CRAWFORD ; 28 'D,159 W” 11 2y
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DIN IR D3 7P019IINT *DYD WD HW 72N 01X — WA NN 170199IRN
MIVIR TWINM WD 7T 12392 .WAIDT NHWR 1N AR DPT1 WK P Wi
nR 91%w% 7521,707m YW 7°PNPNwN DY 1270 vnn? A%y annbn ol annn®
NIIMR 9793 9277 X ,ANP01YIIR YW 007027 7318 DR MP0AY 1IN YW N1
165 5191%91°271 LOWMT Y20 NX WM 7157 1T OR PI 1270 AW ArIni Yw
HWw W 2 1 (jusad bellum) 7Pn%nY ARXOR 21T YW WP 17 17 79YDW 71N
X7 PR .NINRT 77207 DY AwHaw 129I0% DIINR PR (jus in bello) nnmen 0T
97IX7 MIRTY 991N T WK IV DIPPWA PYANA 727 71INA DR 7NNPY7 nwaT
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PRI TIMNY N71277NIIR YW 021 7273 P09 MV DR DDA 19795 ,]IR
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“There is an :2 'D ,159 w”i 2°v5 ,Draft Articles on the Responsibility of States 164
internationally wrongful act of a State when conduct consisting of an action or omission:
(a) Isattributableto the State under international law; and (b) Constitutes abreach of an
.international obligation of the State”
.811v13,158 w771 2°vY ,CRAWFORD 03 X7

7310 PRIPY HY 1IN NEYIN 720,010 T3 PRIY 2w NNDRING NN N1ApYa, TS 165
JPYYRIPI NIMS PA% PRIPY %2 WRI-NRODIT D02 TINY AR 17 7237 .0°119 NR NI¥DY
“Irag, without :S.C. Res. 687, para. 16, U.N.Doc. S/Res/687 (3 Apr. 1991) :I1X1
prejudiceto the debts and obligations of Iraq arising prior to 2 August 1990, which will
be addressed through the normal mechanisms, isliable under international law for any
direct loss, damage, including environmental damage and the depletion of natura
resources, or injury to foreign Governments, nationals and corporations, as a result of
JIrag’s unlawful invasion and occupation of Kuwait”

“We were occupying | rag for reasons very different :2/mv3,150 w711 9°y2 ,FELDMAN 166
from those underlying our occupations of Germany and Japan. The most obvious
differencewasthat the Axis powers had attacked us, and that we had then, with no other
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20703y

13725 W2, IRV LOWNT YW TIDAN IRYIND 79°1INOYM %I XY W17 DR D3
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N DTPIM TVIN WID7T DX 0707, DRIW? ,I2VWLNWIIDN INRYNT NR
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NR 070% INIX 2710w 237N MIRD1AT vOWH v YYD 1957 YR ax nYRWA
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n2377 23 2207 1K *IRYIIT VOWNT *3 IRV NR Y37,730W PRH LDIWT 01T
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choice, fought and defeated them... By contrast, our war in Irag, framed though it might
.have been in terms of preemptive self-protection, had been essentially voluntary”

P77 W15 7YY MI92 WIRWiT MO°R NIDN ARYIND IXNW Wi °DYW IDpwn? 167
.68 /YA ,17 W7 Y°¥9 ,BENVENISTI IR7,’pIN-"N22 w135

YORAM DINSTEIN, WAR AGGRESSION AND SELF-DEFENCE 192 (2004); THOMAS M. 168
FRANCK, RECOURSE TO FORCE 105 (2002); GEOFFREY R. WATSON, THE OSLO ACCORDS
30 (2000); GEORGE P. FLETCHER, A CRIME OF SELF-DEFENSE: BERNHARD GOETZ AND
John Quigley, The :IX7.nIAX 22107 W ,NXT DY .THE LAW ON TRIAL 20-21 (1988)
Osdlo Accords: International Law and the Israeli-Palestinian Peace Agreement, 25
SUFFOLK TRANSNAT'L L. Rev. 73, 81 (2001) (“Israel’ sclaim of self-defensein the 1967
.war isfactually implausible™)

Meir Shamgar, Legal Conceptsand Problemsof the Israeli Military Government—The 169
Initial Sage, in MILITARY GOVERNMENT IN THE TERRITORIES ADMINISTERED BY | SRAEL
“According to International Law the :1967-1980, 13, 43 (Meir Shamgar ed., 1982)
exercise of the right of military administration over the territory and itsinhabitants had
no time-limit, becauseit reflected afactual situation and pending an alternative political
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or military solution this system of government could, from the legal point of view,
.continue indefinitely”

“Neither the Hague Regulations nor the Fourth .145 'nya,17 w7 9°¥% ,BENVENISTI 170
Geneva Convention limits the duration of the occupation or requires the occupant to
.restore the territories to the sovereign before a peace treaty is signed”

.29 W”71 v ,CUSTOMARY INTERNATIONAL HUMANITARIAN LAW ,’9%3 19183387 171

.552'my2,23 w771 v ,Ben-Naftali, Gross & Michaeli 172

ANTONIO CASSESE, SELF- ;216—215 ,146 ’'mvya ,17 w”n Y% ,BENVENISTI 173
DETERMINATION OF PEOPLES; A LEGAL REAPPRAISAL 55, 99 (1995); Eyal Benvenisti, The
Security Council and the Law on Occupation: Resolution 1483 on Iraq in Historical
Y ael Ronen, Illegal Occupation : 03 189 .Perspective, 1 IDF L. Rev. 19, 32-34 (2003)
.and Its Consequences, 41 Isr. L. Rev. 201, 208 (2008)

.597—592 /n¥2,23 w71 9% ,Ben-Naftali, Gross & Michagli 174

.599—597 'y ,0vw 175

.599 '1y2,0w 176

“...itisclear that the purpose of the regime of occupation isto manage :600 ‘ya,0w 177
the situation in a manner designed to bring about palitical change and to generate a
resumption of the normal order of international society. Relevant international norms
further decree that this change should come about by peaceful means and realize the
.principle of self-determination”
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Rosalyn Higgins, The Place of International Law in the Settlement of Disputes by the 179
Security Council, 64 Am. J. INT'L L. 1,8(1970): “...thereisnothing in either the Charter
or genera international law which leads one to suppose that military occupation,
.pending a peace treaty, isillega”

Yoram Dinstein, The International Legal Dimensions of the Arab-Israeli Conflict, in 180
ISRAEL AMONG THE NATIONS 137, 150 (Alfred E. Kellermann, Kurt Siehr & Talia
Einhorn eds., 1998) (“While belligerent occupation does not transfer title (sovereignty),
it does mean that the occupying Power has atemporary right of possession (which can
continueaslong as peaceisnot concluded)”); Michael Curtis, International Law and the
Territories, 32 HARv. INT'L L.J. 457, 464465 (1991) (“Israel is legally entitled to
remain in theterritory it now holds and to protect its security intereststherein until new
.boundaries are drawn in a peace settlement”)

“The Security Council... 1. :S.C. Res. 242, U.N. Doc. SRES/242 (22 Nov. 1967) 181
Affirmsthat thefulfillment of Charter principlesrequiresthe establishment of ajust and
lasting peace in the Middle East which should include the application of both the
following principles: (i) Withdrawal of Israel armed forcesfrom territories occupiedin
therecent conflict; (ii) Termination of al claimsor states of belligerency and respect for
and acknowledegment of the sovereignty, territorial integrity and political independence
of every State in the area and their right to live in peace within secure and recognized
.boundaries free from threats or acts of force...”
97077 WA2171 0750° WK TV WIADT NLWA PUINa? 2RWI WD PDYW 7w 1m0 N3
:(14571¥2,17 W”7 2V, BENVENISTI) *NW1212 2R 1721 ,W3157 YW 1°XIN 0~y 015w
“Atfirst, Security Council Resolution 242 (1967) waswidely accepted asbeingin line
with the abovementioned proposition, as it linked the withdrawal from the occupied
territories with the establishment of ajust and lasting peace’
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“...until such time as the Arab nations agree to :8 'mya ,179 w~n »°»> ,Higgins 184
negotiate a peace treaty, Israel isin legal terms entitled to remain in the territories she
.now holds’

7732 V9RO w137 130w Mwbna Yw AW YR 07K Y nobvon nIvva 185
.228-216 'ny2a,173 W~ 2°¥2 ,Ronen ,Ywn? ,1X1 P3N IR MY NYIXID N02IVnn
— R TI03077 W V2’7 H32 7T QI YW PMIWYAAW 75 YY 171 111502 0737 07X
“Sinceat issueis) 218 /mMYa,aw X131 Ypwn 1% 0N»Y PR 197991, WRIN NIWIT 22y
the work of a political body, too much legal significance should not be attached to the
.462—461 'ny1,180 W1 VY ,Curtis 191 ; (resolutions”

HarrisO. : 5wnY 187198 1 W12°373 N9°RN INRPW 0°3W3a D7WR YW 1M9INa2 IWRa 186
.Schoenberg, Limits of Self-Determination, 6 IsrR. Y.B. Hum. RTs. 91, 103 (1976)
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.30—28 0,159 W13 2°¥Y ,Draft Articles on the Responsibility of States 192

PI8% ¥12p7 *mIRYAN 1230702 .201 /Ay, 158 W71 2°¥? ,CRAWFORD 1X115.31/D,0W 193
Factory at Chorzow (F.R.G. v. Pal.), 1928 P.C.1.J. (ser. A) No. 171ya 31 111p°y 7y Ty
“The essential principle contained in the actual notion of anillegal :17, at 47 (Sep. 28)
act —aprinciplewhich seemsto be established by international practiceand in particular
by the decisions of arbitral tribunals — is that reparation must, so far as possible, wipe
out all the consequences of theillegal act and reestablish the situation which would, in
.all probahility, have existed if that act had not been committed”

3DOW N*IMIN Y735 11PN 07IWDKR 0¥IV0 W D°YAIP 71T YW ANIINR 1373009937 194
Draft Articles onthe Responsibility .02*1%°571 7¥01 72w V0 : 1ID77M YADIW D7
>=5y "MIRDIPAT VOWNHT "9 NI OX ¥ 11X .36 ,35 'D,159 W7 Pyh ,of Sates
RY2 0w P27 YPWwn 23713 DR PHOY D°1PvDYDI YW anYIY’ DR APYWW X7 PRI
P21 Y PWwN NRHO TR ,(NPWIYW NIPTAN K127 IR *0IPK 118 NIWEARD) YXIW 2 NvN
Draft Articles on the X7 .73Wn3 Y0 NI30NA P ANAY TIWY 02100907 PRIV N
“Restitution—A Stateresponsiblefor an :35 0,159 W~ °v% ,Responsibility of Sates
internationally wrongful act is under an obligation to make restitution, that is, to re-
establish the situation which existed before the wrongful act was committed, provided
and to the extent that restitution: (a) Isnot materially impossible. (b) Doesnotinvolvea
burden out of al proportion to the benefit deriving from restitution instead of
.compensation”
Y93 NIDM YADIT DX XAV 13151 77 IY0 : PMIVAYA 12230 W1 7AW Tv0? ,NRT oY
2313 YABIT AR XY 11991 XIT PR .15 12 THY 12W 28102 "NIR?1AT vDWNT YW
nya,158 W7 9°vY ,CRAWFORD X7 ]9 .0W X7 .7IDAN RYNYR 7173 07pNn 1w
“The concept of restitution isnot uniformly defined. According to onedefinition, :213
restitution consistsin re-establishing the status quo ante, i.e., the situation that existed
prior to the occurrence of the wrongful act. Under another definition, restitution isthe
establishment or re-establishment of the situation that would have existed if the
wrongful act had not been committed. The former definition is the narrower one;
...Article 35 adopts the narrower definition which has the advantage of focusing on the
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assessment of afactual situation and of not requiring ahypothetical inquiry into what the
.situation would have been if the wrongful act had not been committed”
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“In the ) 39 '0 ,159 w”n ¥2 ,Draft Articles on the Responsibility of States 195
determination of reparation, account shall be taken of the contribution to theinjury by
wilful or negligent action or omission of the injured State or any person or entity in
240 'ny2,158 W7 2°¥Y ,CRAWFORD X7 13 .(relation to whom reparation is sought”
“The relevance of the injured State’s contribution to the damage in determining the )
.(appropriate reparation is widely recognized in the literature and in State practice”
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Y et even after the resumption of Iragi sovereignty on June 28, 2004, the
situation continued to exhibit certain features comparable to those of an
occupation. In general, the similarity of different situations — some
viewed as occupations, some not — raises a question about the extent to
which military occupation is a distinct category, and points to the
conclusion that the law governing occupations may have some
application to certain situations not specifically called occupations.200
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DAvID KRETZMER, THE OCCUPATION OF JUSTICE 57 (2002): “...because the occupying 204
army has control over the occupied territory the occupying power has the duty to take
over thefirst and most basic task of every government: maintaining law and order and
facilitating everyday life”
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“Put simply, the occupying force owes the same ethical duties to the :64 'nya , 0w 214
people being governed that an ordinary, elected democratic government would owe
them. It must governintheir interests; and it must not put its own narrow interests ahead
of the interests of the people being governed. When we see government putting itself
first, we call it unethical”
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Y oram Dinstein, The International Law of Belligerent Occupation and Human Rights, 217
1978 IsR. Y.B. HuM. RTs. 104, 116: “The government of an occupied territory by the
occupant is not the same as a State’ sordinary government of itsown territory: amilitary
.occupation is not tantamount to a democratic regime...”
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