UNIVERSITY OF COPENHAGEN

Faculty of Law
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EU’s new platform regulation

Self-favoring appears to be real on digital platforms, as
Indicated by the anti-trust investigations of:

« Amazon, investigation opened in 2019 on the matter of self-
favoring when listening products followed an inquiry

« Google Shopping, decision rendered in 2017 on the matter of
preferential treatment of own services (self-favoring)

« Facebook, (allegedly) favors own advertisements warranting
complaints in France
Motivating the adoption of a Regulation (19/1150), mandating:

« Article 5 requiring disclosure of ranking parameters on online
(general) search engines (but not vertical/specialized)

« Article 7 requiring disclosure of self-favoring/preferential treatments
in online searches

But referring actual conflicts to resolving under to Article 102
regardless of the somewhat underdeveloped practice ]
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EU’s new platform regulation

Self-favoring appears to be real on digital platforms, as
iIndicated by the anti-trust investigations of:

« Amazon, investigation opened in 2019 on the matter of self-
favoring when listening products followed an inquiry

Google Shopping, decision rendered in 2017 on the m@
erential treatment of own services (self-favoring)
« Facebook, (allegedly) favors own advertisements warranting
complaints in France

Google Shopping is pending before General Court, but:

« Revolve around self-favoring in respect to internet
searches where own offering are allotted more prominent
displays in the ranking following a search

* Provides an opportunity to explore the ability to check self-
favoring under Article 102
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Search engines allow you to search

=
However, two alternative methods are available:
a) General (horizontal) search covering the entire
internet for whatever you are looking for, or
b) Specialized (vertical) search focusing on a
specific subject matter, e.g. places and events

Dias 4




UNIVERSITY OF COPENHAGEN

General (horizontal) search

[ university - Bing X

& C | & Sikker | https://www.bing.com/search?q=university&gs=n8form=QBLH!

b university P

Alle Billeder Nyheder Mine lagringar

Resultater Sprog = Omrade ~

University Of California - Find Your Answers Today.
Annonce - uk.ask.com/University Of CalifomialQuality Results ~

earch For University Of Cgli a. Look Up Results On ASR™

Universi#f of Copenhagen — University of ... Oversat denng
ww kyfflenglish
Cogiffes and privacy policy. University of Copenhagen Organization. Management; Adminis

culties; Departments \
Master's Programmes - PhD Programmes - International Students - Bachelor - Emergency Resporig

Aarhus University Oversat denne sids

www.au dkien ¥

Visit Aarhus University and experience our museums, the architecture, the University Park and its vibrant
student life. You can also request a guided tour of the campus

Departments - Contact - Exchange - Collaboration - PhD - Vacant Positions

Kebenhavns Universitet — Kebenhavns Universitet

www ku.dk =

4. maj. 2018 The Power of Economists within the State. CEMES Global Trilogy, spring 2018 . Johan
Christensen (Leiden University) presents his book followed

Online Colleges, Schools & Classes - University of ... Overszt denne side
www phoenix.edu ~

University of Phoenix offers campus and online degree programs, certificate courses, and individual
online classes. Learn more about admissions, accreditation ...

AAU - Viden for verden

www.aau.dk ~

Aalborg Universitet - Problem- og projektbaseret forskning og uddannelse, der i samspil mellem AAU og
omverdenen skaber viden, der forandrer verden.

Harvard University oversat denne side

https:/iwww.harvard.edu -

Harvard University is devoted to excellence in teaching, learning, and research, and to developing
leaders in many disciplines who make a difference globally. Harvard

Aarhus Universitet
www.au.dk ~

g hus Universitet tilbyder et inspirerende uddannelses- og forskningsmiljz for 45.000 studereng® og
11.30§Q medarbejdere, der sikrer resultater af haj international ...
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Relaterede sggninger

copenhagen university
syddansk university
odense university
harvard university
durham university
university of california
university of east anglia
aarhus university deng

Following a general
inquiry, a general
search will vyield a
generic (organic)
index of hits (organic
blue links)

The quality depends
on the algorithms,
which constantly are
improved by tracking
users actual clicking
(called “click-through-
rates”) thus, creating
a strong network and
bandwagon effect
Further to the generic
index, some links
might be sponsored,
generating an income
for the search engine -
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Specialized (vertical) search

W hips/fwvanw.expadiacom & G(' C B Sitse |

ik x
Ubpedio danal v Uylss Wi St v Egulo. BUER

Flights Hotels Bundleand Save Cars Cruises ThingstoDo Vecation Rentals Deals Rewards Modie

pppppppp

» If you are looking for specific srvices, e.g. travels or places/events,
you should turn to a specialized search, e.g. Expedia or Yelp, focusing
on travels and places/events, respectively

« Google also offers specialized searches e.g., Google Images, Google

Flights, Google Maps, etc. P
Dias 6




UNIVERSITY OF COPENHAGEN

‘Comparison shopping compares prices

foundem « Comparison shopping
allows users to compare
UK Vertical Search & Price Comparison Categories St moex S, 22%5; p r.l C e S a n d
characteristics across
different providers of
product and services
(see recital 191) and is
not a specialized
search service (see

e recital 193-195)
Cor e « Google is active in this
N market with Google
j g <) . -y = shopping (originally
known as
Froogle/Google Product

el . T | WS Search)

« Foundem is a competitor
(and one of the original

° & I ﬂ 30 plaintiffs)
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Let’s assume you are going to an important business event
and realized you are without a tie
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Searching on the Internet with Google

Se get a hugo boss tie arlington Sponsorerede \ C h OOSl N g 3 p ro d u Ct

.. I I _".'_';_-. 1 '.T " e. g “HLIgO BOSS

ties” still involves
multiple searches
1. general search
o, 2. comparison
i shopping (using
i- J#hion Centre at Pe the Shopplng
se: 1100 S Hayes St St 0

Unit)
vertical search
providing
content for the
boxes
(sponsored
Populzere tidspiwiter ||nkS)

F|x fasteningtie  Hand-polished ltalian-made sk Italian-made tie Hugo Texturg
logo cufflinks. .. tie with._. in micro-. .. Skinny Tie -L

BOSS Store
98,00 $ 98,00 $ 98,00 $ 58 5044

HUGO BOSS 0SS HUGO BG HUGO BOSS Bloomlngdles Website Rute
Gratis forsend...  Gratis forsend...  Grafisforsend...  Gratis fol5em

45

BOSS - Style, Refined | Premigm Casual Pieces
www.hugoboss.com/ v
Refine your style with elevated modern looks made with HUGOWRQSS precision and expertip

Business or casual, each piece elevates the next for style that is uncOgromisingly BOSS.

Arlington - 3 steder i naerheden id: Lukket indtil 11.0 3

Telefon: (7'

r Store Arlington - Discover HUGI® :4;93 {
JIhwww. hugoboss.com » boss-store-1100-s-hayes-st... ¥ Oversa{ gl

BOSS Menswear Store, 1100 South Hayes Street #N01D, 22202, Arlingtor®&scover our l
Sign up to receive collection preview mailers from HUGO BOSS.

Foresla en a&ndring - Ad
virksomhedsprofil

NQorgsmal og svar
Se alMggargsmal (1)

BOSS Menswear Store Arlington - Discover HUGO BOSS

https:/fwww.hugoboss.com » boss-store-menswear-110... ¥ Oversat denne side
Menswear Store, 1100 South Hayes Street #N01D, 22202, Arlington, Discovepefir

stores!
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Searching on the Internet with Google

Sponsorerede

Se get a hugo boss tie arlington

L

Fix-fasteningtie  Hand-polished ltalian-made sk Italian-made tie Hugo Texture;

clip with___ logo cuffinks .~ tie with in micro-__ Skinny Tie - B OSS Store
98,00 § 98,00 % 98,00% 58,50 §
HUGO BOSS HUGO BOSS HUGO BOSS Bloomingda Website Rute Gerr
Gratis forsend...

45

Herretajsbutik 1 Virginia

20 Google-anmelc

Gratis forsend...  Gratis forsend... % Seertilju

HUGO BOSS - Style, Refined | Premium Casual Pieces

www.hugoboss.com/ v

Refine your style with elevated modern looks made with HUGO BOSS precision and expertige.

Business or casual, each piece elevates the next for style that is uncompromisingly BOSS.
Arlington - 3 steder i narheden

Ligger i: Fashion Centre at Penta

Adresse: 1100 S Hayes St Ste #b
22202

Abningstid: Lukket indtil 11.00~
Telefon: (703) 418-0690

BOSS Menswear Store Arlington - Discover HUGO BOSS

hitps:/fwww.hugoboss.com » boss-store-1100-s-hayes-st... ¥ Oversaet denne side
BOSS Menswear Store, 1100 South Hayes Street #N01D, 22202, Arlington, Discover our ..
Sign up to receive collection preview mailers from HUGO BOSS.

Foresla en a&ndring - Administrer
virksomhedsprofil

Spergsmal og svar
Se alle spargsmal (1)
BOSS Menswear Store Arlington - Discover HUGO BOSS
https:/fwww.hugoboss.com » boss-store-menswear-110... ¥ Oversat denne side
BOSS Menswear Store, 1100 South Hayes Street #N01D, 22202, Arlington, Discover our
stores!

Populzere tidspunjder
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Google refers to its
services as
universal searches
(disputing the
separation between
horizontal and
vertical searches)
Labels the
Shopping Unit as
Innovation (an
Improvement to the
general search)
Utilizes several
services for the

boxes
G




DG COMP’s theory of harm

« (Google acts abusively (see recital 341) when only
Google’s own offerings are allotted and displayed with
premium placement and pictures etc. as this can direct
traffic away from competitors

« (Google disputes any malicious intent, but the matter of
the premium displaying and effect in terms of traffic,
are supported by facts
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| Jesse's new colleague seemed ambitious ‘1
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1. The Google way Is innovation

/X Impersonalme | SegpaGoogle . X G defence attoney - Google Searc X~ +

€ C @ https;//www.google.com/search?pws=0&nord=1&hl=en&gl=US&ei=jQvdW-nT)dK-zwLUSq30AwBq=defence+attomney&log=defence+attorney&igs_I=psy-ab3.0

Pittsburg

Young Grady o
¢ o @

fiel o
Spunog eld

v

] Regers
o
Stillwater ? Fayetteville
* ()

OKLAHOMA  roken Arow
4 g Mp G ©2018 Googie

atingv Hours v

Young Grady
5.0 %%k kk (1) Attomey

Tulsa Criminal Defense Law Firm
5.0 %k Kk (1) - Criminal Justice Attomey

Closed - Opens 8:30AM

Wyatt Law Office
5.0 %k k %k (6) - Criminal Justice Attomey

Criminal defense lawyer - Wikipedia
https://en.wikipedia.org/wiki/Criminal_defense_lawyer v

A criminal defense lawyer is a lawyer (mostly barristers) specializing in the defense of individuals and
companies charged with criminal activity. ... Some jurisdictions use a rotating system of appointments,
with judges appointing a private practice attorney or firm for each case.

Defense attorney legal definition of defense attorney - Legal Dictionary
https://legal-dictionary.thefreedictionary.com/defense+attorney v

Definition of defense attorney in the Legal Dictionary - by Free online English dictionary and
encyclopedia. What is defense attorney? Meaning of defense

# 0B WO O/ § M@
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Criminal defense lawyer

Acriminal defense lawyer is a lawyer specializing in the defense of
individuals and companies charged with criminal activity. Wikipedia

Top Ten criminal defense attorneys

AldEg

a
Johnnie Mark F.LeeBailey Leslie
Cochran Geragos Abramson  Dershowitz

People also search for

T

Defendant ~ Witness Plaintiff Legal
profession

Assuming | need a
defense attorney, the
boxes and universal
search functions provide
a superior level of
information adjunct to my
generic index

It even offers directions,
opening hours and
reviews

I'm therefore somewhat
Inclined to see this as an
Improvement to general
searches

10:21
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2. Google needs to make a profit

« Google’'s business essentially evolves around
selling advertisements. Either on content pages or
through sponsored links on the Internet

(8 Treloal-Deveatis . X €\ Inpescosine [Ssgpiioge X G cefecestomey - Gosge S X - 0 X
€ - O Sider | ipstfmwwtheocalck € 5 C i hios/wawgooglecom/searchlpws=0fnord=18H=enfigl-USRei=IuaW-nTidK- 2wl USq3oMwi=defonce  atomeyiog=defences atomeyigs I=psy-a 547 6.16602 {122 QU7 qlbes. B o 0

Edlios Austia Dermark France Germary aly Noewsy Spa - Sved

THELOCAL @ P e

(;oogl@ defence atiorney yQ EEE m

Al

News  Jobs  Goleres  Communiy Eeything =

ommi;i'h o T <\ Criminal defense lawyer <

L griirel Gfense w53 lawyer speciaaing inthe defense of
v dua's and companies charged wih crm padia

2888
A DEN MEST
THEBOOK OF FLABEDE
MORM p——

Top en criminal defense attomeys o

Fayeteslle
.

N 632010 Gocge

F Lee Baley

A

Young Grady )

kkkkk (1) Aton

Tulsa Criminal Defense Law Firm
Thkkk tice Attome)

Data of over 40,000 in
Denmark may have
been shared with
Cambridge Analytica

¥ users I Denmar ma
have varced
o controtersial analyss fim Cambridge
A
A

@
<

Closeg ¢

Wyatt Law Office

*REER 6

5]
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SIGN UP here for a daily dose of
Denmark in your inbox

Detained Danish politician returns e Inventor Madsen viewed murder
W home after Bahrain entry refusal video before Swedish journalist's
death: prosecutor

Decline
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3. Rights theory of harm?

« The case echos discrimination, but isn’t pursued as
such, giving ground for Google’s claim of being
convicted under a novel and unsupported theory of
abusive leverage

I'M NOT
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The concept of abusive discrimination

The concept of abusive discrimination under Article 102 is
somewhat underdeveloped:

 Post Danmark | (2012) e.g. originated from a national misreading of
the concept and case-law

« MEO (2018) requires anti-competitive effect rebutting that all forms
of discrimination would amount to abuse

« BdKEP/Deutsche Post (2004) identified three forms of discrimination

Oh, you're dead and have gone to
hell? Well, you've got the wrong
house. You want my neighbor ... -
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The concept of abusive discrimination

BAKEP/Deutsche Post (2004) recital 93 states that:

« "The wording [of Article 102] covers three types of
discrimination, the first two of them exclusionary and the
last one exploitative: (i) the customer of the dominant firm is
placed at a competitive disadvantage vis-a-vis the dominant
firm itself; (ii) in relation to other customers of the dominant
firm; or (iii) the customer suffers commercially in such a way
that its ability to compete in whatever market is impaired”
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The concept of abusive discrimination

BAKEP/Deutsche Post (2004) recital 93 states that:

1. Horizontal (foreclosure) discrimination, where “...the
customer of the dominant firm is placed at a competitive
disadvantage vis-a-vis the dominant firm itself..”. Relevant if
the dominant undertaking is active downstream

2. Vertical (foreclosure) discrimination, where “...the customer
of the dominant firm is placed at a competitive disadvantage

VIS-a-vis ...... other customers of the dominant firm”
Relevant if the dominant undertaking is not active
downstream

3. Vertical (exploitive) discrimination “...the customer suffers
commercially in such a way that its ability to compete in
whatever market is impaired”. Relevant if the preferential
treatment is based upon payment most likely rebutting this
as abusive unless exploitive
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The notion of abusive discrimination

« Google Search (2017) involved self-favoring in the form of
preferential display of affiliated services and the (malicious)
downgrading of competing services:

= The case echos discrimination, but isn't pursued as such,
indicating some ambiguity by DG COMP on the concept

= The abusive conduct is initially defined (recital 2) as the
favorable treatment of own services, but later (recital 342
and 344) as the downgrading of competing services.
However, the merits of the case points to their combination,
leaving the reader confused

= The abuse is supported by substantial effect analysis
indicating a high threshold for condemning self-favoring

« Google Search indicates “challenges” when it comes to
checking self-favoring under Article 102

* As Google already published its ranking policy, the case also __
iIndicates that transparency doesn'’t preclude manipulation :
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EU’s new platform regulation

The Platforms Regulation represent what was politically
attainable, referring issues to Article 102

« Atrticle 102 might not yield acceptable replies and it will take
some years before this becomes apparent

 Moreover, the approach might be fragmented repeating the
unfortunate approach to MFN-hotel clauses

« EU has promised to issue quidelines on the regulation.
However, guidelines on discriminatory abuse would also be
relevant (as promised in 2005)
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Questions
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15 THIS SOME SORT OF
TRICK, GUESTION, QR WHAT?




