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“Broadly speaking, modern law is moving from an individualistic approach to a more 91
communitarian approach... The process of curbing the individualistic approach has
profound effects in many fields, and is in fact reshaping the whole area of private law...
there is a tendency to dilute formal requirements and to attach greater weight to

2

substantive fairness.” Daniel Friedmann, “The Transformation of ‘Good Faith’ in
Insurance Law,” in Good Faith in Contract 311, 312 (Roger Brownsword, Norman J.
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“altruist views on substantive private law issues lead to :1685 'ny1 ,82 17yn2 5130
willingness to resort to standards in administration, while individualism seems to
.harmonize with an insistence on rigid rules rigidly applied”
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Contractual Relations in Business: A Preliminary Study,” 28 Am. Soc. Rev. 55 (1963);
Ian R. Macneil, “The Many Futures of Contracts,” 47 S. Cal. L. Rev. 691 (1974); lan 121
R. Macneil, “Contracts: Adjustment of Long-Term Economic Relations under Classical,
Neoclassical, and Relational Contract Law,” 72 Nw. U. L. Rev. 854 (1978); lan R.
B ANNBNT PR IO MTPR 220 Macneil, The New Social Contract (1979)
Symposium, “Relational Contract Theory,” vol. 1985 Wis. L. ,ownd IR DIy NvdYn
Rev., 461-757; Michael J. Feinman, “Relational Contract Theory: Unanswered Questions:
A Symposium in Honor of lan. R. Macneil: Relational Contract Theory in Context,” 94
Charles J. Goetz & ,5wn> %1 on® *1in 5w *92%3 min*a® .Nw. U. L. Rev. 737 (2000)
.Robert E. Scott, “Principles of Relational Contracts,” 67 Va. L. Rev. 1089 (1981)
Randy E. Barnett, “Conflicting Visions: A Critique of 7 of*1 "1n nmw»a %y npea’
7w Ap*1? .lan Macneil’s Relational Theory of Contract,” 78 Va. L. Rev. 1175 (1992)
Robert A. Hillman, The X2 011007 SPTO NUTERNT TWOAN ]’3'? on°n °TIn NP7IRN
Richness of Contract Law, ch. 7 (1997); Michael J. Feinman, “The Significance of
.Contract Theory,” 58 U. Cin. L. Rev. 1283, 1299-1309 (1990)
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Patrick S. Atiyah, The Rise and Fall of Freedom of Contract (1979); Morton J. Horwitz,
nayna YW YR NN The Transformation of American Law, 1780-1860 (1977)
Gilmore W ¥17°7 17002 "IN DMAT T2 NUI0M NIYAING 0M ATDILUIn
“A system in which everybody is invited to do his own thing, at "1 M’ MTX
whatever cost to his neighbor, must work ultimately to the benefit of the rich and
powerful, who are in position to look after themselves... No man is his brother’s keeper;
the race is to the swift; let the devil take the hindmost... we have changed all that. We are
now all cogs in a machine, each dependent of the other. The decline and fall of the
general theory of contract and... of laissez-faire economics may be taken as remote
reflections of the transition from nineteenth century individualism to the welfare state and
A NIMINA XN beyond” Grant Gilmore, The Death of Contract 95 (1974)
DIIRT DX DORNIY IMNI O7ITMA oTna °1T 5w (socialization) "mnan’n
Michel Rosenfeld, “Contract ,%wn® ,IX7 77207 5w 15551 N2 vaon Sv niyn
and Justice: The Relation Between Classical Contract Law and Social Contract Theory,”
.70 Iowa L. Rev. 769 (1985)
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J.E. O’Connor, Good Faith in English Law (1990); Good :NX27 D MRN™IT MBIOX DX
Faith and Fault in Contract Law (Jack Beatson & Daniel Friedmann eds., 1995); Good
Faith in Contract (Roger Brownsword ed., 1999); Good Faith in European Contract Law
"IX7 297 0N MIPY YW 1782 .(Reinhard Zimmermann & Simon Whittaker eds., 2000)
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“Modern contract law is characterized by an increased control over the contractual
regime. This control is reflected both by general supervision over the process of contract
formation and by intervention in the very contents of the contract... It is now openly
recognized that a substantial part of contract law derives from ex lege rules...” Jack
Beatson & Daniel Friedmann, “From ‘Classical’ to Modern Contract Law,” in Good
Faith and Fault in Contract Law 3, 12-13, 16 (Jack Beatson & Daniel Friedmann eds.,
1°°BXRD wEINa ¥ DX TRyne 2130 P S5y ayvazm M oamam 2R .1995)
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BRI PTI M3 OPAIRT PI P9R AN .17-16 'nya P°YY 95 77yn Friedman™
g°1%°% 1R NN NN YADIT PW TIYO AX mbtaamn maw maIopT nnp
Daniel Friedmann, “Good Faith and 17 7°p0Y .MP31 5w 0P wn ,Annn 2w°an
Remedies for Breach of Contract,” in Good Faith and Fault in Contract Law 399 (Jack
on MpIINT C1T2 DUIPWR PYRWR vowna .Beatson & Daniel Friedman eds., 1995)
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as a subsidiary branch of public law... just as the rules of constitutional law are general
and leave blanks to be filled in by the legislature, courts, and administrative officials... so
do the rules of contracts allow men to formulate for themselves, within the prescribed
limits, certain rights and duties governing certain transactions between them” Morris R.
X% Cohen %W mnn .Cohen, “The Basis of Contract,” 46 Harv. L. Rev. 553, 590 (1933)
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Role of Contract Law,” 47 Wash. & Lee L. Rev. 697 (1990), rep. in A Contracts
791 OMIAN 3T BW MR TR .Anthology 106 (2nd ed. Peter Linzer ed., 1995)
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“such a mode of looking at the matter :19IX3 TIpan DX Py BN O7P 1AM
stinks in the nostrils of those who think it advantageous to get as mush ethics into the law
as they can.” Oliver W. Holmes, “The Path of the Law,” 10 Harv. L. Rev. 457, 462
Patrick S. Atiyah, “Holmes 17 Holmes 2@ 1inn mPanxT nooxna T2 .(1897)
7°3y7 .and the Theory of Contract,” in Patrick S. Atiyah, Essays on Contract 57 (1990)
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AMN NI9AY 720 MY Holmes *21 ,AND3 7K DN YW NyT 7971 Janw na
Joseph M. Perillo, “Misreading Oliver Wendell Holmes on X7 PPNy YN XN
.Efficient Breach and Tortious Interference,” 68 Fordham L. Rev. 1085 (2000)
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“In this pure form the [classical] theory may :19 "ny2 ,5°95 93 mmyR 1902 Gilmore
never have existed outside the classrooms of the Harvard Law School. But generations of
Jawyers and judges and law professors grew up believing that the theory was true”
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Sandra Chutorian, “Tort Remedies for X7 ,N°1n7 N1PINKA "p% nNMONT AYUAT YW
Breach of Contract: The Expansion of Tortious Breach of the Implied Covenant of Good
Faith and Fair Dealing into the Commercial Realm,” 86 Colum. L. Rev. 377, 391 (1986):
“[TThe adoption of a tort cause of action for breach of the implied covenant of good
faith... represent[s] a deviation from the principles of limited liability and neutrality
N7 .toward willful breach upon which traditional contract remedies are based”
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Michael J. Tilbury, “Factors ,2wn? ,1X7 221pn7 0OWN2 013 T7AYRAN 79K MI0pITa
Inflating Damages Awards,” in Essays on Damages 86 (Paul D. Finn ed., 1992); Hugh
Beale, “Exceptional Measures of Damages in Contract,” in Wrongs and Remedies in the
Sy TAyw QUIWNIT DOVARMT IR Twenty-First Century 217 (Peter Birks ed., 1996)
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Edith Fine & Friedrich Kessler, “Culpa in Contrahendo, Bargaining in ¥ ¥17°7 072K»
Good Faith, and Freedom of Contract: A Comparative Study,” 77 Harv. L. Rev. 401
pOwM D3 AwyRbY MRS OTmnn WP°2 AT DoMBR MWRMA .(1964)
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“The common law... in contrast to the civil law, which follows the maxim of caveat 103
102 77y7 ,Fine & Kessler jvenditor, pays obeisance to the maxim of caveat emptor”
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Lawson, “Fault and Contract — A Few Comparisons,” in The Comparison, Vol. 1l., ch.
18, 347 (1977); Norbert Horn, Hein Kotz & Hans G. Lesser, German Private and
5wa mon ,Y’:'?’JO 137 WX 19 ;Commercial Law: An Introduction 112-114 (1982)
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Faith on a Previously Common Law System: The Experience of Israeli Law,” in Good
Faith in Contract 189, 211-212 (Roger Brownsword, Norman J. Hird & Geraint Howells
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