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4. The Rule of Law
1 .njk of law is one of the fundamental conce
“‘."_“) of the state and has proven to be the bes
F’; socracy) for countries’ success (economic and otherwise
:ﬂvm‘mbcf of the polity is subject to the law and hence it n ). 1t denotes
' are above the Jaw (such as expressed by the theory of div
Jominant political theory before the Enlightenme Vine right, which

~ 2 nt). It alse -
A R b
0arm-

ness, and it implies that all citizens are equal, as they are ; .
3 % B ¢ 1|u .
ame laws and their uniform enforcement, ! subject to the

rule of law comprises two l:.:)"'crs: forma! and substantive. The formal laver
that, on the one hand, individuals are free to pursue any activity they wish
those activities explicitly prohibited by law, and on the other hand t}:;t“ ‘: 2
1s and other authorities are not entitled to pursue any activity ;a\'c t}g\;‘“
that they are explicitly permitted to undertake by law. Substantiation of this for-
mal layer means that governments and other officials cannot prevent or sanction
duals’ actions, save when they have violated the law, and, likewise, govern-
ments and other officials can only use the powers explicitly granted to them by
law. Thus, prerogative powers, for example, which rulers assume in the course of
extreme conditions, violate the rule of law. A structural condition for substantiat-
ing the formal facet of the rule of law is the establishment and operation of inde-
t and efficient enforcement agencies, primarily prosecution agencies and
courts, without which equal enforcement of the law and invalidating governmen-
ul action outside the law cannot be achieved.

Pis of the modern theory

: v lan
indicator (more than the :

level
: that
cRates the idea that

save

However, laws can impose far-reaching prohibitions on individuals, as well as en-

dowing state authorities with extensive powers, all of which in full compliance

with the formal facet of the rule of law. To prevent this, the substantive facet has o
be incorporated. It denotes limits to laws prohibiting individual conduct and or
empowering state authorities or officials. While the formal facet of the rule of law
requires only that prohibitions on individuals or the empowerment of government
“I_ndlored in a prospective, general, clear and equally enforced laws, the subspn-
tive facet requires that such prohibitions or empowerment do not violate various
content-based values. One such substantive limit is 8 concept of individual rights.
which constrain prohibitions on individuals, as well as the extensive empower:
ment of the government. Another constrain is the doctrine of separ'almn of pca\;;
15, which may (by law) limit the delegation of powers from the legislature u:! "i-
%;“ other officials, and is meant to foster deliberation and prc\::';:mf;m
1 reflecting the preferences of raw majorities. A ‘0“?“’"’"‘.";  dation,
9 achieve the substantive facet of the rule of law is judicial review © cg)
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1.2. TheRuleo ; e
' cially the balance |

; of the rule of law and eSpeciati lance struck j, -

The ideal type rescribed for normal times and might require ai itg

] u‘

:;sum:n‘eu o:nditions. When a major disaster (earthqua o iy
sccurs, when a war is launched against a state, or when a sudden fer,, 7 2
crisis erupts, the regular laws, institutions and deflsmn-maki,,g an“:“"’f =
to achieve a quick return to normality with minim Casy gt
Allieg

damage. However, itis under these circumstances that individyg| Fights are gy
& “Ln

Terror acts can constitute an extreme condition, but not all terr,
such. An act of terror (at least according to definition of liberal dep

criminal offence committed for ideological reasons and intended o Create §
&u_m policy. Sporadic, minor acts of terror by unorganized in di\-.:'t.":'
-;‘“U ﬁ'om.xeguhr crime and the regular legal framework should‘:‘:‘c:
Gent, prior, during and after such attacks. But t - o
- error can be on ks
the a large scale vt
planning of a well-funded and sophisticated global organization, s v
mw!yw‘bq .Succeed' in lhe b . E’ 10N, and ssa
tio8 o normal life, might indeed number of casualties, damage and disne
ing extreme conditions, “quirinbedpamud to a launch of a war and hence crs
dealing with the attack while it hagp:nia?sur? lﬁro"} the regular legal schem (&
tempting to 5 FEEDS 4S well as tor the recovery stage and in#

prevent it ex-ante). Likewise. a wav o, o
terror acts might also constitute extreme' aw ;\e of numerous small or indiviés
conditions

This suggested distinction j '
Soad chs tinction - ; :
Mh‘dmalleplg Spllar (o the differences between a local fire !
e h"‘d‘me. and a majo System can be dealt with effectively under the i
ok 10 2 natura| diﬁsterr:}l:as ter.. which requires special legal tools. But#
Tespect ¢ is much more"nlne' classification of a terror activity as an s
e B can observe rable to political and popular considerations. %
tion of such inig B DT N ik per?
ghlig ¢ in atfecting pusis 1=
Ml R e Key role in aflecting U
which in o hymm AR ecting the reaction of politicians 17°7"
. <8 Wmamzulu: resort by politicians to declare elﬂ"é"‘;;q
b’%'mzo.h itself be checked and balanced and 5""‘_'_:
) eﬂnde d 2 25 m(“n!“' ‘
Pendent agencies, It is also M} T
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/lh:;:;dm of the rule of law, the — »S-"J?_t?!'_tc

nditiong g,
uld include unpredictability, a3 Justify ,
Wﬂ“"‘u by ulation spread or geo ,: i: n_"m""“ Y and vag mep‘"ure
jro of harm, pOP Braphical reach The } AgNitude
.W R@“ ruled lOl\s ago that a |€gll|ma(e public g AUropean (
JH ion from commitment to respect human rights, "hnu]’:je:fimu
quation of crisis or emergency, which afflicts the yyp, .

Mﬁ 4 threat to the organized life of the Community of v

oun

Popul
OPulation and
const! u:,d',s hich the Stage i,
ptualization of the analysis above might yield , distinction bey
situations: ween three

times: Substantive norms as well as Procedures and sty
for collective decision-making to enact or amend norms an |
on, enforcement and adjudication, all designed for re
materializing the formal and substantive facets of the
3 Tnes of aycfgenfks‘ Spcci.ﬁc - Sui-generis - norms, dccision-making proce-
dures and institutional design tailored for various types of irregular or e
weme conditions, where these conditions are envisaged ex-ante and hence t:c

Jegal arrangements (both substantive and procedural) exist bef

05 ) tore the occur-
rence of the extreme condition, which only puts them into effect.

3) Times of exception: An option for a dramatic departure from () ), where a ma-
pnon-envisaged crisis occurs and hence even (2) is not sufficient to take the
appropriate measures in order to mitigate the situation - the r

eal state of an
exception.

The magnitude, spread and geographical scope of the disaster are some of the key
features that distinguishes between (1) and (2). The predictability of the situation
might be the key element that distinguishes between (2) and (3), and this feature
of predictability is of course different from polity to polity and depends on exter-
nal circumstances (such as an area prone to natural disasters) and past experience
{such as terror attacks or political crises). It also depends on the quality of the pol-
ity in terms of preparing for different scenarios and eventualities, which is con-
nected to potential political economy failures - rational politicians who are inter-
tsted to maximize their powers will have incentives not to prepare for extreme
conditions which will enable them to assume more powers when such conditions
occur. This last point emphasizes the importance of a good constitutional and

framework that obliges the government to prepare for various eventualities.
P ——

5 MVJIM (1961) | EHRR 15. The European Commission on Human Rights further {c\fl
nﬁ'm of legitimate “public emergency” which (1) must be actual or immineat, (.‘.x
““ﬂﬂ)mcy must involve the whole nation, (3) the continuance of the organiz “’h"" ‘::m‘l
Sommunity must be threatened and (4) the crisis or danger must be exceptional, in ‘{““ ran ";K Jith
Dedsures or testrictions, permitted by the Convention for the maintenance of public safety,
40 order, are plainly inadequate.

utional de
d their exXecy-
gular or normal times
rule of law.
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Law and the Rule of Law Under Extreme ¢
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powcrs w gO\'c pro
rescribed ex-ante, enjoying all the benefits of the regul,
making procedures. including deliberation, striving to co ar collecy;,
ances and judicial review (corrcsponding to situation 2 )n“.vlml\'”‘nc'-l ecrg,
m‘thanunpmdict:blc threat, but this threat, evet it - When 4 P |
} s 1 lmlgh iti Polity 1.,
existence of the polity is endangered, has no immediate 5 50 big thay o <
of the rule of law arc again sufficient (correspc ¢ effects, the : e gy
or 2). Thus, a country prone to seasonal floods can ; f _"f(ln.:g o sit u“'*uip .
and institutional set-up to engage prepare ex-ante 100 | 40
hm rmali . gage in swift and eff, Specify
to normality (situation 2). Global warmi and effective n,
existence of states is not : rming which c; € Meygn,
an immediate threat th can end :
type (3) exception vis-d-vis Waile of 1 at constitutes & inaige &
The abstract QAN Justificatiog g,
analysis above : : !
uation (2) and (3) to be in ‘:l:"‘fﬂ;gdes a direction to what shoul
Urgency denotes a need fo of departure from the "Ur,‘ I u d we eXCepti
clude some of these r speedy decision-maki mal times rule o
: ese elements: a) : ing and acti o
which muym R : a) granting to e ecutive on. It can thys o
to the state and its omd:;smpetence of the legislature; b e rule-making powm
doms in comparison t and thus increasing limi ; -) granting more powes
and balances, judldalomn:imal times; c) reducing th l:la"ons on indvidu f
weight in collective dec ew etc.) over the exe 1e democratic control (cheds
assessment of whethe ing to experts in relati shifting a greatz
compromise the substantive r extreme conditions ations to politicians (inciod
ll'ﬂ:lknu of the formal lzye facet of the rule of la CXlsl)-. Most of these chasgs
.Smremeco,,dmu r of the rule of law sh w, and indeed, some of the iz
spective applicatio ns, Such are Liale ould not be compromised &=
o Ol o onually i fr?bhcfd“"‘“‘""n e as oo kIS
general ponents nt of th : : with o
' norms, ma of the formal fac e law or equal enforcement o
ability y be co et of the rul
) of the sit mpromised rule of law, such as governiat"
mﬂu;d'h , as the result of . & .
e need for a sui gen 2 thcr“"lq\lcncss (unpredst
-generis swift action.
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Press: G. A ipters on the Concept of
gamben (2005), The State of Exceptot ="
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hree paradigms of the rule of |ay, un; e Salzberg,,

13 conditions r extreme

i between three basic
an dmms\'“" ' models regard;
One % onditions, reflecting both positive annlysisg (a rrndciggl:}:;;tulc Of law under

are in facy Prac

ieed by different countries) and normative analysis (desirable mode|
- * Mo els ).

al. - no recognition in the
usiness 45 usu need for eme
L P e ordinary legal system and decision-making
Jures. answers 1o any potential crisis and can be ad
: tances to incorporate and miti '
g circums : mitigate varj
changih tion of the new circumstances can be

@Wuion of existing norms.

i jel is of special interest as it characterizes the actual current practice of
clice o

ies.” It is, for example, the pri
most modern democracies.” It ple, the prime model iced i
UK. The prevention of Terrorism Acts (1974, 1976, 1984 and 1982;3:;:§$l:2rthc
re-

¢ statutes meant o combat terrorism are part of the re
:;ctcd by the regular legislative procedures. So does the lg,g‘?’rz\lcfg;ll(s)cl!](ell?cmd
und Strengthening America by Providing Appropriate Tools Required to rll::ng
and Obstruct Terrorism) Act (2001) enacted by Congress following the a1
rerror attack, as a temporary law which became permanent. But even in other
countries where an emergency constitution does exist (e.g. Germany, Turkey and
India), the emergency constitution route has hardly been emploved and. instead
islation providing more powers to the executive or to other authorities
and allowing to curtail individual rights have been enacted, bypassing the special

and temporary constitutional emergency powers avenue.’

rgency laws and proce

Procedures provide th-
justed according 10 lh:
A (t))us ex}rcn?e conditions,
¢ by legislation and/or by

2 Emergency constitution. - originating from the Roman model.” emergency con-
gitution is common in many countries. The emergency constitution model ne-

e

7 | Fereiohn and P. Pasquino (2004), “Law of Exception: A Typology of Emergency Powers, The Sym
posium: Powers and Constitutionalism”, 2 Int7 . Const. L 210,

& See The Minerva Center for the Rule of Law under Extreme Conditions at the University of Halfa (2014),
law and Emergencies A Comparative Overview, Research Paper available st hitpd/ménervaex:
mww_md_ww- ,A_Compann\r_Osrnw-_.\urch,.’.' 2014-Apdi?

9 The Roman Republic (509 BC-27 BC) had a complex sysiem of government with various decision

making Institutions and some forms of democracy and separation of powen However, under ex

treme conditions, particularly in occasions of military threats, a dictator was appointed B¢
period u:su months. During this period, he had all coummengn-x_&énfkw‘;:n‘;; spine
crees and orders, including infringement of 's established rights. With ¥

the dictator had to step down and was not m‘to hold any official :’unct_w:;’:':.’ ’I‘%‘d:::; :f,d

decisions were nulled, restoring the legal situation 1o the one bg{ott’h:‘zp;?‘:; o s ‘ﬁ::‘ n;

total departure from duﬂng. extreme condition. though limited in time :
Q&thxmmww legal order in normal m“:mr;:tm
'“‘*m-uummadmscmu.mmawﬂ'““;‘;; '
“M.lmmnnedwmubmofmmﬂd““‘

oo 169
O Miller, Krise der liberalen Demokratie, Band 49



k.
—— and the Rule of Law Undg_riq_re_me(onq.,,w

Law
w.r.mrm ual model, acknowledging, on th,
us

: t2 Une and
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tions Passing i} : R Py
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i

. he sub«,um,\.fl:""a
iclative process. o-making procedures of normality are reinstitypeg
’ -'io *

: rule of law, or ex-post mfn.fcl. - TeCOBnizing g,

and ea'o::i‘: zons dufring extreme COlLd;tmns and thejr uspre:i«r:;:"
it ing the desirability and/or the ability to prescribe by
ture, and negating

 €X-a z
: ; Ole speci g
or a unique rule of law format tailored 1 ,, 5
Nl ing a clear separation between NOrma| y;
mmdiﬁﬂ

' : Qig
conditions, this model advocates effective measures Outside the py,
%w or l@ﬁm&on ex‘Post- This mOdCI Ol’igina‘cs f“}m ﬁ:':l
R theory, which can be traced back to the politi
It asserts that even if the constitution

o

R <al philogoy, v :t
o does not gran lh:g,'ﬂmzt'
pecific powers to operate during extreme condition, these Poweng
ed from the very rationale of the establishment of the State or its g
s model can characterize the actual practice of the sy during eme:
times of President Lincoln until Present.”” But one can also inlade
Article 16 of the French constitution, which basically grany i
republic unlimited powers in times of exception, thus violsng &
e substantive as well as the formal facets of the rule offuy
els has advantages and disadvantages. While the “business s

mode the regular decision-making process with meds
1on and checks and balances yielding the best rules to heliszs
‘human rights, it suffe

TS two major flows: first, reality ude
\€ extreme conditions are unpredictable. Lackinga redese
may foster total departure from the rule of law. S
€ conditions into the regular legal system m ;t
Jvich there are more powers to the authorities 1
This is the consequence of counterterrori &
ies (e.g. USA and UK and recently even Frist

: 1L
tion” mode i veteran. It was practiced alread ™

: in tise®
T Was appointed for six months "‘h‘d‘;
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’“”“ cabinet). P“f‘m“s some features of NOrmal time
can prevent 4 d'm slope departure from the ryle :.:‘l‘k e Thie
rmality- However, its main “1"“"‘“!“ are the potential ahu.:, * N times of
W *W TE—e wh“h was the cause foy the o Chergency
and the rise to power of the Nazis Well k ¢ collapse of the

WRGP"“"

. . Now .1
“mmwho;m declare the state of exception is t} W s Carl Schmiss

""",‘_0?"

R ] ¥
:;" is the prolonging of emergency declaration for lu; e B Anothes
mloﬂ\' pormality, as is the situation in Israel B Periods, « it be

Mh‘w .rgucd that in lighl of the dan ers of th "

s:h the preferred modc.l ‘is stepping outside i:hc rule f't*’l:::.nl‘tc:\ l:uncd e
gress the post extreme condition process of deliberation and dec ision ““hm‘;;ﬂrn
w m dcplmll‘e ﬁpm the rule of law, but such legitimization mi »t:: h“ =
20 DEW w,hmn, bringing to.a new emergency normality, as might t: “.“g
« the US case. In addition, while non-democratic countries will not bc a;»iwd

juct ex-post legitimation process, it is doubtful whether even dcm(: rac .
can conduct such ex-post scrutiny regarding the legitimacy of extra-le '.ul n;hm
ures taken during extreme conditions. The actual history of 'such cx-pmrb ra ‘u‘
does not reveal truly effective deliberation, monitoring and pmsccum'mpul :hu‘“
who took non-legitimate or excessive extra-legal measures. e

In reality most countries practice more than one model (or a specific combination
of them), which of course compromises the theoretical advantages of each of the
models, as will be apparent in the discussion of Israeli law in the following section.

2. Israeli Counterterrorism Law vis-a-vis the Rule of Law

Terrorism is not a new phenomenon in Israel, and some types of terrorism that
attack Europe today have been present in Palestine/Israel for the last hundred
years. Most forms of terrorism, therefore, cannot be regarded as unpredictable
situation justifying an exception from the rule of law. Indeed, despite an effective
fight against terrorism, Israel managed to maintain uninterrupted democracy
since its establishment, and to uphold the formal facet of the rule of law effec-
tively. It has never resorted to “stepping outside the rule of law” model.

One can generalize that virtually all acts considered as “terror acts” in Isracl have
h related to the Israeli-Palestinian/Arab conflict. 1920 can be considered as
the year in which the first act of terrorism by Palestinians against Jews took place,
o in the 1929 massacre of 113 Jews.'' As a response a group of Jews ¢s-

0 g b had ruled Pal
- 11917 Palestine was concurred by the British Army from the Ottoman Empire which had ru
“tine for 400 years, The first wbtzc of terrorism e)r'\lP“" following the Balfour "“"'.“"‘2;;“!:\’:
mm year (1917), which recognized the right of the Jews for sell-determunst n Paks:;n:l i
were killed In several attacks in 1920 and this wave continued throughout the dm:r :‘ﬂ ¢
181929 with the murder of 113 Jews and the elimination of Jewish presence i HELE

mn




the Rule of Law Under Extreme Congy,

Coume_—~ nd’ omniulitm called Fizel (Nt
wablished in 1931 an “un¢ l‘i the 1933-6 wave of Arab € TOrig, .ﬂd Ny,
h which folk me (the “Arab revoly”) began Raing %

¢ tish ' ! 1939 also military Oy
and against the Bri and from HATY activiye, m::

the enactment by the Firitish Mandatoyy
n W”wd lations 1939 that are in part still i, f"'tél""""’*

of the Defense ‘mdaiﬁo“ of Etzel to suspend military ACtivitig you, ®
brought about the establis men Ol & Spiit organizatiog ,
Britsh authorities Fighters, called by the British “The Stern ¢, ‘

the British authoriti 8), Which cue
conduct i inst rnt orities, maink o

il World wmmd;% operation was the assassinarj, ,nh';,:;‘: S
end of the | e, which took place in September 1948, 3 couple of -»,Q;
t of the State of Israel, an operation which prompseg b
sctment of the Prevention of Terrorism Ordinance by the Provisiona] Coung
the new born state, the declaration of Lehi as a terror organization, the arpe o
Jeaders and the actual elimination of the organization.

“,\' orism commenced after the conclusion of the Independence Wir s
1948, mainly through infiltrators from Jordan and Egypt into the newly e
lshed state and the murder of around 500 Jews, activities which brought abes
W“Wmﬂed&bﬁs}uﬂcﬂt of the PLO (Palestine Liberation O
‘zation) in 1964 as the roof organization of all Palestinian factions and the %
" ASix Days) War in which Israel occupied Gaza and the West Bank. changed e
wm&: the region and its expansion to hijacking of airplaoe

r against Israelis around the world (e.g. the murder of Israeli athktes ¢
mpic Games in 1972). Palestinian terrorism internationalized s
eadquarters were located in neighboring countries (fint #
rexpulsion in 1971 - Lebanon, and following the first ie>
tedin 1978 in the aftermath of a deadly terror attack oa
Sad the ian organizations also began coopert™
o008, Such as the German Bader-Meinhof and the

|
3

‘‘‘‘‘ :
. ()] 5

‘ -x_bfz.’l\.ﬁlsnlnsl Arabs occurred S}’('N"““u"' M:.
“ Sblishment of new Jewish terror *_"8'“,‘”‘"‘.
nd, Terror vs. Terror, and the Lifta G3%
o 0600 Temple Mount, Using the anti-te 5
i€ Organizations were arrested and bl}\;:to“
IEFror organizations by the mid 1990 il
d. The worse such attack ever was 47
29 Palestinians in Hebron. Mt’f""w‘
FE0R) erupted in 1987 in which Islamic ©
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o secular Palestinian organizations) began taking pan. | =
o155 Is.

oﬂ’““d t

iﬂ"(” uncdw“'“" 19871992 in terror attacks, Ironically, ter Lot

pﬁ’wﬂ" following the Oslo Accord signed between the Pl_(; an:;v: ;cnvmc;

ot 1 in 1994, characterized by a new mode of operation - syjci ¢ Israeli
ﬂ::n” the most deadly period of Palestinian terrorism, (ulm::;:?: bomb-

o i1 atifada (2000-2005). Around 1000 Jews were killed during this pcﬂn'(r:d (‘hc

disengagement from Gaza in 2007, which bro

The “”%T force the ruling of Gaza from the Palestinian As{ﬁ:r;‘:f‘::c,}:: i
pking change in terror activity - the launching of rockets from ('}aza “pt‘;d
gt 309 reraeli villages, which in turn lead to several operations of the ls,ra lc
wfol rces (notably, operation Cast Iron in 2008-9 and operation Pr()ldt;,»:
dge 1D 2014). The most recent plfasc of terrorism - lone knifes attacks and cars

over by individual Palcsftmians = bc.-'gan in 2015 and lasts to date. Like-
MM jeviish activities self-Proclanmcd as "Price Tag" (consisting of setting fire to

and Palestinians homes) can characterize Jewish terrorism since 2008
Mv date. “Price Tag" was recently declared by the Israeli authorities as a terror or-

- n-l:

The Israeli counterterrorism law can be characterized as a combination of the
. ency constitution” and the “business as usual” models with a process of a

dual shift from the former to the later, accelerated with the new (2016) coun-
terterrorism Jaw. The legal framework provides for harsh punitive measures and
iraconic administrative powers to the authorities to combat terrorism. However,
she model adopted by Israel is a legislative one, rather than an executive (i.e. pre-
rogative Of residual powers model) as is, for example, the situation in the USA.

A second important feature of Israeli counterterrorism law is the significant role
played by the courts on all levels of norms creation and enforcement. From the
very i t of the state in 1948, the actual use of legal powers has been al-
ways scrutinized by the courts, which limited the overuse of powers and balanced
them against the safeguarding of human rights. The Israeli judiciary on all levels
enjoys a very high degree of independence,’’ and since Israel in this respect be-
to the Common Law tradition in which there is one general courts system
with a Supreme Court functioning also as a constitutional court, the Israeli juris-
prudence is fairly coherent and judicial scrutiny is performed on all decision-
making levels, including in security related matters. This feature stands in con-
trast to courts in many other countries who tend to defer or limit their review
when security or emergency issues are on stake. In addition, the ability to apply

1 Declaration which has not been challenged in court and hence not properly discussed. where the i
8 teresting point here is whether an unorganized idea can constitute an "organization”.

E S ror “Judicial Seection in Toraek: Constitation, Law and Poliics”, o K B0 e

P. Russell (eds.), Appointing Judges in an Age of Judicial Power: Critical P ives from Around

the World, Toronto University Press, (2005), p. 241-260.
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e -uornl theoretical criticism against the emergency “’"Sh‘lumi :
laration. The gene odels is vindicated in the Israeli case, as wj)) be dab:: g
the business as usual e

bellow.
2.1. TheIsraeli emergency constitution
'n.\c.lsmli X : constitution”, which was laid down in the firg S

3 uncil in 1948 and is currently entrenched
M%d(; W::l ifoimpressive on the books: it empowers the Parlll:uis.x
(Ll::nm) to declare a state of emergency for a period of up to one year, 34 - L;,
Knesset is unable to do so as the result of the emergency, the Governmeny ¢y, &
clare such a state for up to seven days until the Knesset can conduct a vore Such

declaration has two major legal consequences:

1. It brings into force pre-existing legislation, which is not applicable during

* *normal times”, such as The Supervision on Prices of Services and Prody,
Law 1957, The Emergency Powers (Detention) Law 1979 and until recenth
2 Prevention of Terrorism Ordinance 1948.

aration also empowers the cabinet or individual ministers 1

“for the defense of the State, public security and the mainte

and essential services” with the force to supersede any exis-

Ahese emergency regulations can be in force for a maximum periodof
. unless enacted as regular law by the Knesset. In other words

n of emergency, the Government (i.e. the executive branc:
Is granted legislative powers. However, emergency regs
PO Jer retroactive punishment nor violation of human &
1o judicial review.
Of Israel has not hesitated to conduct judicial ““‘:,
: for example, already in 1963 that "m“g:g
) the Court as any other secondary |¢SN‘"°%,~
.o '8 required for a necessary action, which in
8¢ 10 regulate by secondary legislation.” In 1%

. l"'ﬂ”
o0 Ordinance (1948), which was replaced in 9%
V. Ostreicher, 17 pp 2088 5 51 (1963-65) 19.

Ml’
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. Jdown emergency regulations made by the Mini
a‘“::"‘ed : o n.gulations to shorten lhg process of granting buyil

order 1© enable the immediate construction of some 3000 un?t% ;" o 1 permit
in grants arniving f“fm the Soviet Union. The Court held 1} ith
ol i v does not constitute an emergency situation ‘
tion ion of emergency was RO theaiofe

gt dectart’
purpose

- ‘
ter of Hnmmg who

: huge wave
at the imm

. Igra-
and thus despite the ’;.nl

mergenc
Bency regulations for

s l“cg ale

neral constitutional framework regardi

5 Bﬁ:ls:)ns:ble vis-a-vis both facets of the rule ol'gla::'l .(r:lt:c f;::‘l;gcn.cy periods
’bﬁ" Jegislature fora ﬁxed pCti(.)d. emergency regulations have st:l:;::? ,',5- made
% mdmsubjcct to judicial review). However, in practice, declaratio : ? i
gency was made with the cstablishment' of the State in a midst of the ;‘n(:h::‘:(;
“ace War and was extended by the Knesset almost automatically every year
ince. This fact Pmught the mere qucs.uon of the emergency declaration al'go)un.
ddiodid’l review. !n 1999 the Isr.¢:f'l: Association for Civil Rights pcliliun.cd the
Court against thc _prevaxlmg extensions of the declaration of state of
emergency- Following criticism of the Court (who kept the application pending
for many years), the Govgrnment §ccepted the need to end the state of emer-
gency but asked for more time to adjust all the legislation which is contingent on
e declaration (By 1999 there were many pieces of legislation the validity of
which were tied to declaration of emergency). Until this day the adjusting ;'-»ro-
cess has not been completed and thus the Knesset renews every 6 months the
declaration of emergency. This “adjustment” process means that some emer-
gency laws are now re-legislated as regular laws for normal times, vindicating the
criticism of emergency becoming normality, or a shift from the “emer-
constitution” to the “business as usual” model. The new 2016 Counterter-

rorism law (see below) is part of this process.

Having said that, since the 1990 Court ruling, the legal tool of emergency regula-
tions {norms promulgated by the executive) is hardly being exercised and no such
regulations exist in the direct context of counterterrorism. The more extensive le-
gl tool related to counterterrorism are the Defense ( Emergency) regulations,
which were enacted by the British Mandatory regime in the 1930s and 1940s and
were incorporated into Israeli law like all legislation in force on the eve of the es-
ublishment of Israel. These are not contingent on emergency declaration. With
‘!keummem of the new 2016 counterterrorism law some of the British regula-
tions were abolished, but not all, and these regulations are still in force in the
Occupied Territories serving as the major tool to combat terrorism there.

It Poraz
HC 2944/90, Poraz v, The Government of Israel, 44(3) PD 317
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not su 1970s after the limitation period had Passeq e

ilt only in the Iam’orc. to Prcparc a new |cgi5|‘“‘m“ intr: Ul Dy

rdered, theref ducing , -

.sm and the result was the enactment of the p,,.  » "
erron

Feventi,

1
.

. Jewish terror

Ben Gurion, ©

counter f ‘ol Souncil only six days after tho . "
‘}’d’ ' o Ordinance by the provisional C ) 7> er the agugg,

: . alid only when emergency decla, ‘

: . n‘nce was (0 be A) s b > ‘ Jt!r,rl 1t 1s

el T:cs‘::h%ri’hntion was made during the war of Independence, y,

effect. ot he Lehi organization.”
used to eliminate the

law was swiftly

Ordinance a penal section, adding to the general criminy )y,
o dm?nlﬁ:fmrg;ganization (with a punishment of up to 29 \::r.
m). membership in a terror organization (up to 5 years) an_d_ exprcss{ng ,_.?f
port to a terror organization (up to 3 years in prison). In addition, the 3 .

the confiscation of property belonging to a terror organization, 1o b,
ruled by a District Court and the closing of a pl:.!ce serving the purposes of terroe
organization by administrative decree of the Chief of Police.

Until 1980 the Prevention of Terrorism Ordinance was utilized only against Jewish
organizations, and after the stormy period of Israel's independence it was hardy
applied altogether. However, with the increasing activities of the PLO and othe
Palestinian organization, the Ordinance was amended in 1980 and the definition
of “expressing support” was expanded to include any publication of identifis
tion, encouragement, praise or sympathy with a terror organization, any mose
tary or other contribution to a terrorist organization, as well as allowing a terree
organization to use premises or other property. In 1986 an additional amendmen!
was made, expending Section 4 (expressing support) also to include meetings
unofficial negotiations with officials of a terror organization, save academic met
ings, family meetings or journalist interviews. The purpose of this amendnc

Was 1o prevent Israelis (mainly from the peace camp) to meet PLO officials.”

bers were arrested A ooy BANHALION according to the legis] 4200 of its leaders and 2
8 WETC Arrested. A 8 cgisiation and £ g 3 et ?
an.,"“&'m%' Attempting to challenge the declaration of Lebi# 2 it

18 2 abor led ¢ atthe tj V. the Prime Minister and the Minister ,-rdl""":’:i ;~Pt;‘ o
WIBE parties, in exchane | Me, agreed to this amendment which was advoet® 7 g
of incitemen '”M for the Oght-wing support in amending the penal code, #d%8
racism (Section 144A to the Isracl| Penal Code).
m rate w\‘ﬂ
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Jmost never been applied, one cannot find f Terrorism Ordina
: ' case law r 4 nce have
“umd mainly with regard to indictments of °Sal;d|ns it. Judicial in
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 Acab-lseaeli journalist, published arin case from the early 2 r
cat " nd encouragement §F thréwinig stones a: je\r;es; of articles exPrcssfng()s?](:.
Caad N 3 Molotov e £, So4r
wscomc: ofbay;clhc 015th Court for support of terror or COC.ktan'ls. for which he
of Section Prevention of Terrorism Ordi )T organization on the basi
h rdinance. The a | \ 3
focused on the requirement of a causal ¢ : ppealto the Suprem
and the danger of it leading to actual acts o;avi::l):nn-“t'lr(;‘n o voen the pUb“ca“O:
pealruling Bt e 1 70 nead for a probability _L(c. .cl(,ourt dismissed the ap-
5 y connection for purposes of con-
Arare ure of F ing i :
hseceur o e Hengn ot o a nrged b i e’
ok 2 earing was diverted to ition:
e ether it was necessary for the praising of violence ‘O(b:r; iarigll“-ond
specific terrorist organization. This interpretati ; s
&w B Sl attory st rpretation was not born out by
8 e Provention'of T r)O tion, bu} by the fact that the section itself
‘moization” a Y &ror rdn‘mnce. in which the phrase “terrorist or-
ganization ppurcd. in ost every article title, and the title of th ion i
question ST
Question itself was: “Support for a terrori ization” G
o three ; e errorist f)rganlzatlon . Four judges as opposed
2 b'm' reedom of speech, limiting the applicability of the offense to
supporting acts of violence only of i izati
o vles of o ly of a terr‘onst organization and maintaining the
An. "‘l princip arrow interpretation of criminal law. Thus, Jabarin was

Following the
Terrorism Mml . the Knesset in 2002 repealed Section 4 of the Prevention of

it with a new section in the Israeli Penal Code

w__ applies to incitement to terror activities even when it does not refer
% m’m terror organization by dates  se© [hnp:l-’wdurchn\'.orywa
¢ BB S D D
FH 861396, fabrin v, of Israel, 50 (4) P.D. 38
v. State of Israel, [2000] Isr SC 54(5) 193
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test, and, as part odeclanlion is operative. This was the bggmnin 8 of the P': Only
o“;h“' MWWmmﬁ;m Jaw from “emergency constitution” o "huurn:m
LS "
usual”.

ization and sophistication of terror activities angd the

%?x%%b:o:ad Convention for the ‘S'-‘PP ression of the Fhmmn;‘;'q;:‘:
rorism, * the Knesset enacted in 2005 an additional cm’n.prchc}mw Isracl; ;'uu,;‘
terterrorism law, focusing on financing Pf o Acuvity - T'he Prohibitioy, u;'
Terror Financing Law 2005. Its penal scchqq included two main offey ot t‘arnff
ing a transaction in property meant to fac!lnate. promote or finance terrq, 2.

or reward those who carried it out, with a maximum penalty of 10 yeyy, in
prison; and carrying such transaction in property which facilitates terro; activ.
ities or rewarding those who carried it out, which can result with yp 1 7 years
in prison. While the former requires a mens rea of intent, the latter reqyire
only knowledge, but the law specifies various presuppositions that can brin
even negligent behavior within the scope of the offence and shifts the opy, 0%
proof from the prosecution to the defendant. It also imposes an active dyry to

report on such transactions,

Ou‘c of innovations of the law was that on top of the cr.iminal sanction the adjudi-
cating oo:rnmw:w c;nm:dmals:) to ofrder tl;le forfeiture of' the property. Five
yle.mthc'hw el s lcvelco ferms ;)r suchan order and its scope. For exam-
b s ottt L prood r;quarcd for such an order is a civil law
A i atcts e Digt i C:ne. and that such an ord.cr.can be requestedina
Bl rorides o tipite ot urteven in absence of criminal proceedings. The
order confiscation deWf:yn::;:c:‘::;‘;:::{frhys{, lho; :vl‘;nistcr of Dvi-tcnsc can

_ ’ if within ays an application to
the court to issue a forfeiture order has not been launched. ) a

On June 23 bt
w:ym parliament approved a new comprehensive cou
/ came into force on November 1%, 2016 (Counter-Terror:

Thelaw is the most significant input by the legislature since 1948

- . '“ D' - .
8. “Freedom of Speech and Support for Terrorism: A Case Sty

Global :
b 'lh'l‘mm,“ Law ‘oIHnmwNmomlS«un'
W Tr adopted by 1} / 1y Journal (2011) 1. 4
by 187 States, including !..aby' UNGeneral Assembly in 1999, entered into force in 2002 and eS¢
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an 100 articles and it replaces the 1948 Ordinan }
ance, the 2003
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i Terrorism law and some nl.t.hc British Defense Regular
it was established. The new law is in force mq‘nm. Tlm h
ependently

;w"“““ ted when P
ool I ration of emerRency and thus it is indeed in line with the ¢
e -

n to the Supreme Court to conduct a comprehensive 4

lifting the contimu_\us state of emergency. However \:: f't'\'lsum,
terrorism into !\ormality and the focal lsra;'li : :"ls the
ergency constitution” to “"business as usual” ll.l:l(‘;:[’a(h

R jgatio
#.n _h “1“ ‘“0“‘ :
of comb"l““g

ing terror from “em
stated that lh'c 2.016 law is less draconian than the repealed
| section and in its administrative measures. It also spfc?ﬁu
visions should be applied in accordance with internation 1‘1
on the one hand, and Israel’s obligation to respect hl.l-

it can be
th in its pend
1) that its pro

ing terrorism,
in accordance with international law, on the other hand. However, it

aw

W@B o eat RN . 2

'GP“’“" broader activities as associated with terror, in comparison to the re-
- dation. Thus, the definition of a terror organization was expanded to

?“kd also organizations that signit.'ncal'nly or continuously support, financially
jise, @ declarefl terror organization. Likewise, the definition of member-
ship in 3 terTor organization was expanded to include also individuals who ex-
MMCOBSC!‘" fo join a terror organization, even before they actually acted
in its framework (section 2).
The law defines “Act of terror” as an offence conducted with national, religious or
ideological motivation and is meant to create fear or panic among the public or in
purpose to compel the government or other authority to take or refrain from tak-
ing particular action (section 2). Using this technique, on top of the specific of-
fences defined in the counter terrorism law itself (see below), any regular offence
can be regarded as an act of terror and the special procedural rules and rules of
evidence will apply.
The law includes very detailed provisions regarding declaration of an organiza-
tion s & terror organization. It empowers the Minister of Defense to issue such a
declaration, following the recommendation of the Director of the General Secret
Service and the approval of the Attorney General. Such a declaration can be made
dy‘ﬁ“ a warning was issued against the organization and nevertheless it con-
::"‘d its activities. The Minister of Defense or the Prime Minister can delegate
m"‘d"‘mﬂ power to the Cabinet or to a committee of ministers (section 3).
'“‘l” empowers the committee of ministers to apply a declaration of an
wﬂ as a terror organization made by the UN or by another authorized
Ornn::t:; (section 11).
s declared as terror organizations can appeal to an advisory commit-
| zw by the Minister of Justice, chaired by a retired Supreme Cour:i jus-
ted in consultation with the President of the Supreme Court, an an-

o

jaws DO
(section
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tion” :S‘bm pg:ncgwpwvcd. the penal and administrative "‘easi,lm”‘
once
blemhewtborltiaarewst. .
law (sections 20-40) includes the offences of heyq
The penal part of the
ror

68 g,

SRR it
s i penalty 3 Yers i prisonand e rg,
PRGOS = i 1€ Operation of ..
= in co (“P to 15 years in prison). mewbc;s};),p in a terror (Jrg:n::f:::
{upto5or7 years according 10 the acl'ual acm:n);, “ ¢ Organization), prog,
services or funds to a terror organization (l'lp o years) anc.i expressing Suppor
in a terror organization (upto2t05 years in prison, accordmg to different .
gories of expressing such support). A decision qf the Attorney General is requiny
for indictment for the latter offence of expressing support, in order 10 safeguyg
freedom of speech and striking the right balance between state security and by
man rights. In addition, the law also includes new offences, among which are il
ing to inform the authorities about a planned terror attack (up to three vearsis

prison - section 26) and training members of a terror organization (up to 9 yeus
in prison - section 29).

The law includes also “concessions” from the regular criminal procedure ad
rules of evidence. Thus, some evidence can be not disclosed to the defenat
{codifying a procedure developed by the courts themselves in the context of ti
British Defense Regulations - see bellow). Likewise, the court may accept heans!
(in contrast to regular criminal proceedings), if its source left Israel to an eae®
country and cannot be summoned to court (section 42), and the limitation p«vﬂ
zl;ﬁl:d for offences for which the maximum punishment is over 20 years| secid

' » the maximum period of custody of suspects in terror vy e

::::5)- | g is extended from the 24 hours norm to 72 or 9 hours (%€

:‘?’W‘hhd vl l°{ the law (sections 53-72) deals in detail mai®! “[‘:
femse to confiscage s 14 10 terTor activities. It empowers the MinSe/
foractivity or rewardin N’M‘ that was connected to facilitating (a-dﬂ’h,
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court (sections 56-68). It also.em.powcrs A commander of 4 nat: .
¢ activities of a terror organization (section 69 ) and c": A police distrjcy
conducting a hearing, to issue an order reslric““‘:w(‘rs the chief
activities ina

rohibi
jce, after :
that has been used by a terror organization and there is

dre -
yenue ¢ it will continue to be used for such a purpose (mnonr:(::wn..hlc suspi
are subject t0 judicial review. U1 Al these of.

wf
of

ders

while the provisions of.the new legislation replace much more dr
tive powers rcgardm.g property related to terror, the law
this leaves intact existing legislation) the harsh administrative myeas
detention, restriction of movement and alike, which exist in the Brili\; "l‘;"ﬂ o
ncy) Regulations inherited from the British Mandate The law il
Leach territory and nc.)t to the Occupied Territories in which.thc or?\;nasp;@.'o
Regulations (incorporated into the Jordanian legal system agd inh n'Mh
by tsrael as the occupying power) remain in force, cnabliné also demorllilic mcdf
g and deportations (which were abolished altogether within Israel) (I:;‘ .
ficant from our general theoretical perspective is the shift from emer eorc'
contingent arrangement to a new normality in which some rights are morf l?n?
Mpermancmly. While some of the norms of the counterterrorism law may have
ajustification to be in force permanently, it can be argued that others (such as ad-
ministrative measures and some procedural concessions) are justified only under
extreme conditions. Such a distinction does not exist anymore.

aconian admin.
does not address

2.3. The Defense (Emergency) Regulations and its
offsprings

One cannot provide a comprehensive survey of Israel counterterrorism law with-
out a reference to the Defense (Emergency) Regulations 1945, enacted by the Brit-
ish High Commissioner in Palestinein the wake of World War Il and the emerg-
ing tensions between Jews and Arabs in Mandatory Palestine, inherited by Israel
in 1948 (and its validity is not contingent on emergency declaration). They are
the main legal tool Israel uses in the Occupied Territories. This legal instrument is
also interesting in comparative perspective because very similar legislation was
enacted in other former British territories (such as India and Cyprus) and in
Norther Ireland and is still in force in many parts of the world. Some of the recent
British legislation to combat terror adopted the core principles of these Regula-
tions Along the years, many parts of these Regulations were abolished by the
Knesset, most recently when the 2016 Counterterrorism Law was enacted, but

parts of these Regulations are still in force, including harsh administrative meas-
ures,

\ "
% For example: Terrorism Prevention and Investigation Measures Act 2011; The Justice and Security

Act 2013, The Counter-Terrorism and Security Act 2015.
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This m]::a‘:ion of emergency is operative (Section ). It EMpowers g},

Defense 10 issue a detemior.l order i.f he has. rcason.ablc calus'c to hc-jm’: ::,
 state security or public security requircs such detention (Sectig
o has to be reviewed by President of a District Court within 43, *
o set aside the detention ord.cr n.f it has been proved to him thas ,::
for which it was made were not objective reasons of state security or pyhj, s
or that it was made in bad faith or for irrelevant considerations (Sects Py
the order was approved, a review by the Court has to take place n-m."!_é'
sonths (Section 3). The decisions of the District Court President can m‘ﬁ;
to the Supreme Court (Section 7). The Court can depart from rules of t-l;i;r,;g-
the Court “is satisfied that this will be conducive to the discovery of the tr
% ” handling of the case” (Section 6). As indicated above, the new law is
only in Israel, while the original British Regulations are still valid in the Occnes
w and indeed there they are being frequently used. |
Asearl @1949 the Supreme Court ruled, without any specific authorizisg e
sions, that measures taken on the bases of the powers conferred by the D
7gency) Regulations are subject to judicial review, and it ordered the fresy
 had been detained according to regulation 111 because the miktsy
id not followed the procedure set out in the regulations.” Howe®
Court was reluctant to exercise broad judicial review of the subs
in issuing a detention order, limiting its review to a1 cmt
authority, integrity and due process.”” This policy has D
and the Court has broadened the scope of review © cwﬁ'"l‘:
ess of the discretion of the Military Commander. Inth¢ 19§
the Court was asked to review a restrictiné ““;;m

|

¥ho was suspected of involvement with a rerrorist OB
R ' vllb‘!
e “cordance with regulation 110, restricted the movement¢
ergency Pow ( - ..~ﬁ
1974 MM‘W) lj:' 1979, For the full text see hip//W¥ biseke®
racY_powers_law_detention.pdf
Minister of Defence [1949) IsrSC | 85.
Uoe v Minister of Deferice [1950), 1sr5C 4 222.
"‘l
e~
iberalen peme*’
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Salz
/’E]-.:m,m—“‘_“]‘ "[.'he Supreme Court held tha, the e
360068 0 ply as a preventive measure and not as a punjghmen. -Uch am

js val ings, and that the Court shoylg
g;ﬂﬂ““"] f’ﬁis sufficient to substantiate
jonce Fr:ﬂmt security of the State.”

t

dening the judicial review to the merits o
Wwhet = Jctivist appl‘ﬂifh in I.'E\"i.Ewiﬂg the eviden
M&r Fﬁviltgt of some evidence (based on the
gued ome of the evidence cannot be disclosed d
2. thﬂuﬁ initiated a procedure, resembling an in
Setain e¢’s consent, the Court was handed

f the order,
ce. In many

Evidence La.':ﬂ"‘ms the State

W Ordinanc
€
ue to state security reasnnl‘

quisitorial system, in which af.

the evidence f; . ;
oce of the detainee or his lawyer. This judicial Praf:iicﬂr review without

1ef

ﬂtm when it enacted the 1979 Administrative Det Entiu:. Eﬂﬂﬂ]ﬂ:gd by
ﬂIU alawful Combatants Law - see bellow - and the new 2016 Cﬂunten: la_ter.
E:}. section 6(b) of the law allows the Court to admit evidence w ITorism

: . . ithout the de-
TS uprl_-g‘.gntlll\'e l:f-emg present s{tnd without disclosing the evide
ﬂiﬁ afier studying the evidence or hearing submissions, even in their ah::::g::

B icfied that disclosure of the evidence to either of them Iina

5a : : : : may im X
l;'t}r ar public security.™ It is an interesting example how judiciﬂ?mtfx;:
found their way to the statutes’ book. -

ost significant decision of the Court with regard to administrati i
‘;’:sﬂ:m isnlgl;f case of the Lebanese fhargaining chips”. In 1986 an Isr:,zra?:::ﬁ
pavigator was captured by an Islamic militia in Lebanon and was Jater handed
gver to [ranian elements. As part of the Israeli efforts to obtain information about
his fate and that of other missing and captured Israeli soldiers, several Lebanese
tizens belonging to the Hezbollah which had been involved in armed attacks
against the [sraeli Defense Forces, were taken from Lebanon to Israel and de-
uined. Among them was Sheikh Abd Al-Karim Obeid - a Lebanese citizen who
was a member of the leadership of Hezbollah and who had advocated and was
dso allegedly actively involved in the planning of terrorist activities. Israel never
parsued criminal charges against those Lebanese, but held them in administrative
detention - initially as essential ‘bargaining chips’ in negotiations for information
and the release of Israel’s captured and missing, and later on the ground that
holding them was necessary in view of the direct danger which each of them
would pose to state security were they to be released. Following a petition by the
kidnapped Lebanese, the Supreme Court ruled in 2000, by a majority of six judges
'o three (an exceptional enlarged bench), that the prevailing laws of administra-
tive detention did not permit the detention of persons where the purpose of their

e

g HC 554/81 Baransa v Commander of the Central Command, 1stSC 36(4) 247.
For more details and analysis see: Iizhak Zamir, Human Rights and National Security, 23 lsrael Law

ﬁl"'“'n!lhld-rhﬁnnumkmu,mndﬂ .



he Rule @ —— — ———— —T\Oition,

ndt _H‘x\
w_.r,rmrism Law 2 ‘bargaining chips’ in Negotiay
cost se the Jetainees a5 B Aliong ¢

- ¥ Following the jud or 4 3
Jetention was 10 and missing sf;?:;rsnns taken fr{:-r::: L,cgt::g:ll:rl rd::td-
f captt five othe . A
KHP;itiﬂﬂEﬁ i '5|,|I'::]?1n"E d:tentlﬂn fora SIrm]a: purpose, 'Jh
i ini
been I'u:ld- in idjn dﬁjsiﬂn¢ [I.'I'E K"_,Essg'l en ﬂCtEd ﬂ?f fﬂfqrﬁrqﬂnn i
cesult of the Court which regulates the detention of cﬂmhmnh nla,,
Asa

2), Ivi

ats Law [J?ﬂ ar. It should apply in accordancg ... "tey.
ﬁmi‘lﬂﬂsmui of prisoners ¥ ion orders according (g t;:i*ll;:trm_
tit

i tent
jonal humanitarian aw (Section 1). De i
: ¢ order has to be reviewed within 14 gy, ¥Vt

Army Chief of staff, if he thinks the detention js
issued by the . ; A,
b:., security (Section 3). Th ntly every six months I[Secﬁl-:ln 6). The a ¥a D:.;
: judge and subscqber’ ¥ declaratio icabily,
trict Court ju ¢ contingent Upon an emergency dec lon. .

A e A0 ;
of this law is b administrative measuresrs‘peciﬁed by Section 119 of the Defg
One of the hars ations emPOWTS the Military Commander to orde; the
(Emergency) Regu s connected to a person who, to the Commap der's o
A huu_s;Ed an offence according to the Defense R"—‘E“latiuns. Until
isfaction, -:nrmn:vm hardly any petitions against the use of this power, becayge
late 1980s there ntly as a prompt response to terror acts and the persop
was taken llzuﬂ:t t:bl: demolished did not have the t_:halmce to approach the Coyp
h']'?ﬁ“::'r‘:sth: cause of the 1988 petition of the ﬁsstflclatmn.qfﬂivil Rights in Tsrael
The Court ruled that, save in rare cases of f}peratluna] IIU'IIH.II'}" needs, the Persaq
whom a demolition order is being issued shu:u]d be given the right to ap.
against the order to the Military Commander himself and, subsequently, 1,
the High Court of Justice.” The decision was based on principles of Israel; admip.
istrative law, which, according to the Court, apply to any Israeli official, including
his or her operation outside the state territory (including in the territories 0CCu-

pied in 1967).

This approach of the Court, combined with the institutional structure according
to which every petition can be launched directly to the Supreme Court, led to an
unprecedented involvement on the part of the Israeli Supreme Court in various
military measures. To the best of my knowledge, there is no equivalent judicial in-
'é:"ﬂf"-"" in other jurisdictions, and this path involved the Israeli Supreme
li::rnm ;n WT real-time military decision-makin g- In the case of house demoli-
zm:s,’ mf?smm e:; :;dhiz tl:; wnmm (Palestinian uprising) in 1993 and unt
Gove s used, partly due the imposed legal hurdles. The
rament decided to resort again to this followi ion of the
Second Intifada. bt e s measure following the eruptior 2
Baransa precedent and he 1ons of the Supreme Court adopting

— due process requirements led the army to declare 0
FHCI?N!IB‘?PM v Mi
3 m%m}ﬁmmmhuh 721,

v Commander of the Central Command IstSC 432} 5%
184
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' , = Sal
//“:,M;B its pnhc}r and that it would i a ih!fﬂ*r
1

thlt vist nppl‘l}ﬂ\-‘h of the {:{‘.I-Url | i Ir"r" :
¢ activis . v despite 1 _ using
if:,urt. :; in whi-:ﬂl*ﬂ.‘ it quashed a difl'l'llﬂitiﬂn order, |ef| l{:t-t(- his
h,rt“!" ;ni.m roduce 513mfl¢a_nt changes in their mﬂimﬁ, hc“: "’"'“'"Emand
v I'l:n['ll'“ﬂ though. following the knifes attacks and the wavnﬁ. |‘[-rI FECent yeary
(fro™ 2,13;11- the .;;mﬂcrnn'fem rrsnr_t‘ed to hc:-mn demolitions, ‘wl:- Individy,| acts
of €™ uashed by the Supreme 'E—rﬂlll‘t, with some § - Yeveral of thege or-
ders ™" hat the power 10 demolish houses might

ofi ational law altogether and merits 4

{ to intern principled

ible future rulling that will invalidate Secticn 110 - PSideration,
pinting 7 ) Regulations altogether. 101 119 of the Defepse

: sergency

[ . jar situation arose concerning the harsh measure of g, Ortations, Thi
A si? used widely as part of the Labour gov 's dore ations, This
peasure Was hen about 1,400 Palestinians - S¢fense policy be
2 1967 and 1974, w en about 1,4 Ealcstlnxans from the Occupied Ter};-, )
s were deported: mainly after completing a prison sentence for terror.re ed

Caces. The measure was abc:-hshw:i mthml Israel proper in 1979, by it has :ﬂe
noed 10 be employed in the F}ccupled Territories. Court intervention was s n-
according to Regulation 112 there is a quasi-judicial advisory mmmc_ﬂffe
o which a person who fﬂ iSE“Fd "j'ith a deportation order can appeal. But tha:-I IF:E-:
reme Court changed its pulu:}: in tl‘m:I aftermath of the 1976 Natshe affair. The
und was a controversial ‘liberal’ decision of the Defense Minister Shimnn
backs to hold elections for local authorities in the Territories, When i’E became
t that some candidates holding extreme views inciting to violence were
Jikely to oust moderate incumbents, a deportation order was issued against two of
them. A hearing in front of the advisory committee approved the orders and the
wo deportees petitioned the Supreme Court. When the justice on duty wanted to
issue an interim injunction, the State Attorney informed the Court that the two
applicants had already been deported, and that this deportation was authorized
the Attorney General, Aharon Barak, because the lawyer on the petitioners’ be-
half negligently failed to ask the High Court for an interlocutory injunction. In an
angry-toned decision the Court criticized the authorities and instructed the At-
torney General to conduct an investigation and report to the Court on how the
deportation was allowed. A consequence of this case was that from this decision
and until 1979, no deportation orders were issued, and the effectiveness of the

measure as a quick and immediate response was eroded.

In 1980 the tension in the Territories was mounting and six Jews who returned
from a prayer in the Machpela cave in Hebron were attacked and murdered. The
response was a deportation order against the mayors of Hebron and Halhul and
the religious leader of Hebron for incitement, which allegedly led to the murder.
The Military Commander decided to carry out the deportation before the app:eal
Process took place. The deportees’ lawyers petitioned the High Court of Justice.
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he Rule of Law Under Extreme Cop ditig
iy

CWntHvTHranm Law andt —_H‘M
v, rejected the petition to invalidate p, o
fir.

b should b; allowed back 1q s
ders, but ru mittee, rejecting the State’s argumen eir ¢
i mtuﬂgﬂ"c::: peace and r_.ecurit}n”_ The Gﬂ"frnn:;:: Ir:.?“’ ::::ﬂ
could -m;fler and the deportees were given the ri ght to return ang i IL-,,,,. n
Court s Orc mmittee, but the committee approved the deportatjo, in fontg
the u:lﬂi';?ﬂ the Supreme Court and the same pam?! difnied the petili;:me Mty
Fa'.mb} o o0 Although the petition was dismissed, the Bt ;.h? By
jority © mended that the deportation should be re-examined 4 &

ot the peace-orientated declarations giye, I: Bover,
ees in front of the adviso cumm!ttae.” This recommendation, u}: the g

Court 1nto the executive's l:errjtﬂr:r'- hut:- b

T

ng of the :
sed to follow the Courts decision and recomp,
“ndatigy,

ey in promi

_I;{.hﬁ"“f;ﬂ?fm aE:J-r again, brought to a total halt of ti!epﬂﬁatinns for a perigg
fve yours until Yitzhak Rabin became the Defense Minister. of
In 1992 Rabin issued deportation order against 415 Hamas activists in, whic,
rdered following a surge of terror attacks by that organization. The depor at:.';"’
o s based on Regulation 112 but also on an emergency decree issued by the Goy.
-rment and was meant to last for two years. No appeal rights were given o i,
deportees prior t0 the deportation. The Association for Civil Rights in Israel pey;.
tioned the Supreme court against this decree and the individual orders and he
Court, sitting in an exceptional panel of seven justices struck down the decree by
upheld the individual orders, holding that the right to appeal to the advisory com-
mittee had to be granted, but that it could be exercised after the deportation had
been carried out.™ Subsequent to this decision and fierce criticism against the
Government and iundeed also against the Supreme Court, the deportation mezs-

ure has not been utilized again.

ent

3. Conclusion

Israeli democratic success owes a great deal to its public legal institutions, primar-
ily the Attorney General (which is a unique position encompassing the functiots
of legal advisor to the government, the head of all executive branch legal advisors
and the head of the prosecution) and the Supreme Court, which serves as3%
appeal instance in civil, criminal and public law litigation, as well as a const™

tional court. The independence of these institutions (reflected principally by "
until mandatory retirer

method of judicial appointments and judicial tenure
age of 70) made them the main check on governmental powers. Unlike equt*

32 HC] 320/80 Kawasma v Minister of Defe
nce, IsrSC 35(3) 113.
;: :E&;ﬁ;ﬂ Kawasma v Minister of Defense and others, srSC 35(1) 817. 267)
Association for Civil Rights in Israel v Minister of Defence, LB
L
pemokrat®
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” ————— Salzberger
- other countries, any person wi Brievance against :
mﬂlt:ulsch an application directly with the Supreme Cﬂurt.agﬁu;gﬁhcxaum?ﬁ
is not hesitant to intervene also in matters of SEcurity Sﬁmfﬂ;h oy
4 € Su-

@ pe Court Bat it |
preme Court has an original juri iction as a High Court of Justice its |
premme pe very swift, even in midst of actual operations or crises interven.-

tion €37
; i h of the Israeli Su :
arisprudential approas preme Court, especial
ﬂ"’uwith the appmach of other top courts, notably the Unifzéistlayt ;h;;:zz.
g

P.red o the post 9/11 era,” is reflected in the fn]lnwing words of its former p
Hmt Am‘mn Bﬂ'rﬁk: €T Fres-

« first the struggle against terror cannot be conducted “outside’
e o i T
lﬂlil-h]f to a democratic state. This is what diﬂinguiihﬁ the state from the t:mﬁsuﬁ
The statement attributed to Cicero to the effect that ‘in times of war the laws Sall silent’
reflects neither reality nor what is desirable. Second, the normative framework was es.
on the basis that a democracy’s fight against terrorism is grounded on a deli-
ﬂ“‘bﬂiﬂ:! between the n’ﬂfﬂ lo preserve the H-fﬂt}" of the state and its citizens and the
need to safeguard human dignity and liberty... This balance must be based, in the na-
wre of things, on appropriate restrictions both on the fighting force of the democratic
state and on the freedom of the individual. An appropriate balance is not maintained
when state security is fully protected, as if human rights do not exist. In a democracy’s
fght against terrorism not every measure is permissible. Often a democracy will fight
with one hand tied... Third, the courts are available to decide conflicts relating to a
state’s struggle against terrorism. When it is contended that human rights have been in-
there is no room to close the doors of the court. When a law exists by virtue of

which war is waged against terror, a court exists which will determine what is permissi-

ble and what prohibited™."”

During the early days of the state the Court limited its interventions to maintain-
ing the formal facet of the rule of law. This policy has changed in the last 40 years
and the Court has broadened the scope of review so as to examine also the reason-
ableness of the discretion of authorities, both with regards to individual sanctions
and with regard to general policy issues, as was exemplified above by the 1981
Baransa case.* The Court stated there that it “ will examine scrupulously the ex-
ercise of this power, and hence this Court no longer acts with the limitations and
self-restraint characterizing the parallel English case law which examined the ex-
ercise of similar powers in England”.

'H_'_‘——— the Church
X found refuge in the Chor
notable example is the intervention of the Court when terror suspects foun E:Imndmiv. The

"mfﬁﬂl}'in Bethlehem and army forces surrounded the Church. See HC] 3541/02
Minister of Defense, 56 (3) PD 30. _ s and Chief
For such a comparison sce A. Guiora and E. Page, *Going Toe to Toe: President Barzics
Justice Rehnquist’s Theories of Judicial Activism®, 29 Hastings Int1 & Comp. L. Rev. (2000) 51.
*hﬂhﬁrmdmtﬂmum&mﬂkuiﬂmmﬁrﬂsﬂnﬂTﬂm"fmfwm 3006
United States, the United Kingdom and lsrael, Charlortesville: University of Virginia Press.
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errorism LAW2 : e
counter ified explicitly in the 1989 case of 5y

the Court SPECt f an article revealing detaj tzer (
generally sorship © cves B Cetails aboyy 3
':1::““ tosruck d:ﬂmuﬂum*& but the principle of “Firaliu:t::fh Moy

tad) that: “Judges # w the legality of the decisions of bureaucratg Ag T

; L1
ud:::c: ;;:f:nd obliged 0 review the reasonableness of Profess Mlich 4
the judges

area, so they must do in the area of security. This lead. , " dis
every arcd:

\here are 00 special limits on the power of judicial review :i:'t:;‘::tf:f
state security”™” 1 .
; . ws that counterterrorism activity can be

The _1“;':;“““: n:‘h 1;: law and without the need to step outside :::dmfﬁ
within “l real separation between emergency and normality is iy mnﬁ
m to ul;im. Israel’s counterterrorism law is by now part of the Sk re
eration of democracy. Counterterrorism law h“a.me S0 entre_nched in Israel; E‘
(including judgments) that it has become very difficult to differentiate beryee,
the times of emergency and “normal” times, While judicial review over the yq of
emergency measures is quite strict, certain lega:l measures are used in Israel op ;
daily basis, which would have not been conceivable in Dt.her democracies, saye
perhaps in times of actual emergency. It is yet to be seen if European countries,
for which terrorism is 2 new phenomenon, will follow the same path.

¥ HC) saorms,
Schnitzer
¥ Chief Military Censor, 42(4) PD817 (1989).
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. Mathias Vogl: Thank you very much, {,y,, p
sC Mﬂ.ﬂ‘if:ﬂ esting me::-.riew of Israeli anti-terrorigm law, -.;; /. hﬁc Sﬂfzblrggr. for
the “gﬂnu more, the important role of independen; courts, o™ I wanty,
i.-Prof. DDr. Pfersmann, ich freue mich scho
Herr Univ- lgh{n Situation. Rav Thre Ausfihrungey,
qur fra!



