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. INTRODUCTION

itis a pleasure and an honour for me to contribute 10 this volume celebrating
Roger Van den Bergh's immense contribution to the Economic Analysis of Law
(EAL). How time flies... I met Roger in my first EALE conference held in London
in 1991. Roger was the energetic president of the then intimate European
Association of Law and Economics (EALE). In the subsequent year we already
sang opera arias during the conference dinner in Lund, and concocted the
nomination of the University of Haifa, which I was just about to join, as a host of
the EALE conference. Indeed, Haifa was chosen to host the 1996 conference and
in the pre email and Internet age, submissions were sent by post and we had to
wevene a meeting to discuss which papers to accept. Roger was living in
Antwerp then, to which I flew over with a huge bag of papers. He picked me up at
the airport and we had a long day meeting to go through the papers and choose
which to accept - a day of real deliberation. The important professor treated the
$o0n to become doctor as an equal colleague, and this was the beginning of a very
nice friendship.

Roger is one of the important European scholars in the economic analysi{ of
“mpetition law and he introduced Europe to this important and specific
dicipline. My fields are constitutional law, legal philosophy and political theory.

¥ contribution to this volume, therefore, is not directly connected %0 the e o
 fields. However, if one treats the public sphere and politics in i
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analysis. market failures and the neeq 5
of, interesting parallels can be dryy, Centy,
ory, from which both fields .. e,
competition Jaw 3¢ been in the spotlight of many political theorig, '
Deliberative { is more relevant than ever in today’s age of Populisy n
Jast decades anc 15 philomphicnl foundations from an econ R

; s on its
e ;:Lf“;‘ffh potential insights to the analysis of the economic mary,
vantage »

,  WHAT IS A DELIBERATIVE DEMOCRACY:

: tion Law and Economics or the economic theory of the
:,::c ecco‘::,:?:(::cow of the state, or of the political markc.t. is founded on the
basis of teleological morality, according to whicl? tlje aim of the state,
institutions and norms, are 10 maximize total socn'ctys well-being (welfare o
utilities or individuals preferences). In the political realm this foundatio
corresponds to the Social Contract political philosophy, which is the broade
foundation of modern liberal democratic theory and practice. Democracy js 5
system of collective decision-making, which relies on aggregation of vote
(representing individual preferences) among all members of the political entity
(direct democracy) or among their representatives (representative democracy),
Majority voting is pivotal to democracy, but majority vote does not take into
account intensity of preferences and therefore does not necessarily yield
maximization of utilities or total welfare.! Hence the need to complement
majority decision-making with constraints in the shape of a bill of rights and
other constitutional limits on the majority (which, in economic terminology, aim
to protect minorities whereas their intensity of preferences is significantly higher
than that of the majority), and separation of powers (which is meant to increase
the majority required for a collective decision-making from a simple to a super-
majority). All these were analysed and discussed in an impressive body of
literature on the economic theory of the state. Deliberative democracy, which is s
prime interest of contemporary political philosophers,? and is particularly

. mh"‘j?:')‘ vote # the prime ingredient of the good polit ires many clarifications: in W
democ "3y aggregation of individual preferences thoulc:ly b':qc:nducud in order 1o quably 84
wnuc decision? Is majority vote a necessary and sufficient condition fora democracy’ “";
majorit m’o;i“’ vote be conducted and what ought 1o be the collective decision caw o
';;W FI:P The chapter will address some of these questions, but only in the contet!
Despite Ih:r ':,-m © comprehensive account, see Elkin-Koren & Salzberger 2005, P 58108
very diffcrent political philosophies, the two most important political ph

of the 20% centy
1996. catury, John Rawls and Jurgen Habermas, advocate it. See Rawls 1997 and Hab<?

e
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Chapter 20- Towards an Economjc Analyyig of S
1ve Demogy
acy

ar era of populist politics, is yey

hi: :::;“" is meant to start filling lhi: gn:;, Nt from the eConomic analysis

! -dcllbff“live dcn.mcrac.y rcq.u{rcs that Majority v
ot to authentic dch.berauon (rather thap me;df 15 conducted only
Mﬁ that occurs in. \.rotmg). As opposed 1o the mm: the 3gBregation of
sces AMONS decu.smn-makers @ members of ‘imsitkm of pre-set
ff““ stives), deliberative democracy requires an e '-'fc‘nlity or their
arguments and evidence in order 1o convince, a:; :’h Views, the ability
M1 s, institutions and procedures for such debates, , n; construction of
forv ion that individuals’ votes after deliberation might cha € the implicit
o thet original positions. As we shall see later, this js 5 cruci:lgcil::r:::nwtison
ive of the economics approach. The more 2 ent from

i £
chentic deliberation are controversial. James Fishkin, for exa::pl:o:d “:2:: f::
aracteristics essential for legitimate deliberation, which go bcyor;d pl;: process

of exchange of views and arguments: (1) Information - accurate and relevant
4 is made available to all participants; (2) Substantive balance - different
pusitions are compared based on their supporting evidence; (3) Diversity - all
major positions relevant to the matter at hand and held by the public are
wesidered; (4) Conscientiousness - participants sincerely weigh all arguments;
and (5) Equal consideration - views are weighed based on evidence, not on who
i advocating a particular view.?

Different conditions for authentic deliberation are specified by Joshua Cohen.
They include: (1) An ongoing independent association with expected
cwatinuation; (2) The citizens in the democracy structure their institutions in
such a way that deliberation is the deciding factor in the creation of the
gstitutions and the institutions allow deliberation to continue; (3) A
commitment to the respect of a pluralism of values and aims within the polity; (4)
The citizens consider deliberative procedure as the source of legitimacy, and
prefer the causal history of legitimation for each law to be transparent and easily
traceable 1o the deliberative process; and (5) Each member recognizes and
fespects other members' deliberative capacity.* ;

From these two examples we can learn that the components of a deliberative
democracy are varied and controversial. They relate to cultural, psychological,
ehcational, and indeed institutional features. Constitutional and legal ':’"m
Bave an effect on all these features, although for some of them the effect of laws is

%ely marginal and indirect.

.\
o ibkin 20)), p. 242-260.
N 1989, p. 17.34.
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sOPHICAL FOUNDATIONg OF

1LO
THE I [VE DEMOCRACY

DEl.lBERAT
mocracy can be advocated on behalf of dcnn“l'()gj(

ral theories; it can be advocated also on the basis of , el:' Non
or instrumental grounds, to which the economic ,

Deliberative de
instrumental mo
or eonstqucntial
belongs.

GICAL JUSTIFICATIONS FOR

TOLO
Doy VE DEMOCRACY

DELIBERATI

ween two families of deontological theories in the
democracy. One family, which can be 4
‘substantive deontology, includes Natural Law theories, which evaluate decision
or conduct on the basis of their compatibility with eternal and Universy
substantive good or rights and/or duties, regardless of their consequences j,
rerms of individuals' preferences or well-being. It is not easy to justify democray,
or majority decision-making on such deontological grounds, as opposed to othe,
forms of decision-making, such as a decision by a moral expert who acts z,
dictator (like the Pope or other religious figures). Whether a majority decisiog
after deliberation is more likely to reach the policy or law or other decision
compatible with Natural Law, more so than other forms of collective decision-
making, is a complicated question, and since it is remote from the economics
approach, I will not address it here. We can just note the core criticism againg
such a deontological position - how can we know what is the substantive good? f
everyone unanimously agrees about the nature of such good, then decisions an
be reached by consensus or by majority or indeed by a dictator (all yielding the
same result). If, however, there is a disagreement regarding the substantive good
it is unclear which decision-making procedure, deliberative or otherwise, yickds
better chances to materialize the ‘right’ outcome.

A second family of deontological justifications of deliberative democracy
which can be dubbed ‘procedural deontology) holds that the value of deliberative
democracy is intrinsic and independent of its actual consequences in terms of
individuals’ materialization of preferences or well-being. Such justifications W&t
argued on behalf of democracy in general, whereas the intrinsic values ment
::i;: lf'wnm‘"‘s and equality® Joshua Cohen, one of the advocd®

rative democracy, can be viewed as holding such a deon

3.1

One can distinguish bet
of justifying deliberative

S“"“W.Gmld 1988
¢ See,for example, Waldron 1973
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. tmsti , adding to libe
L gic justification, accing rty (self-goy,
w‘no‘f blic justification.” Bovernment) ang equality, also the

cording 10 Cohen’s position,® laws and nal:

gnc::‘h“ they are publicly justified to the citiz‘:.-o;:c;:;:e .;omauy 800d to the
¢ of free and reasoned de?’atc among equal" As aﬂku;n:::ni‘y. the direct
Citizens justify laws and policies to each other on the ‘b“_bYChristiano:

able reasons. Democracy, properly understood, is ¥ co" of mutually
- dividuals freely engage in a process of reasoned di YR :::;cin which
un eual footing. The ideas of freedom and equality provide guidutre. "
aructuring democratic  institutions’® Buidelines for

According 10 Cohen i

- M ! d :
semocracy 1S freedom in two ways: (1) the participants consider :;:::m
bound solely by the results and preconditions of the deliberation, They are f::

from any authority of prior norms or requirements, an 3
suppose that they can act on the decision made: ths; de:b(;)m:: :::2%:‘:
sufficient reason to comply with the decision reached. This statement clearly
differentiates Cohen from Natural Law theories, on the one hand, and from
releological theories, on the other, as his ideal democracy is judged neither by
compatibility of its outcomes to morality, nor by the contribution of its outcomes
to materializing individual preferences. The mere process of deliberative
decision-making yields a just and desirable polity.

This position can be criticized on various grounds, of which two points are
especially relevant in context of utilizing the economics approach: (1) it fails to
provide us with external criteria to compare different systems of deliberation, or
to fine-tune the exact best procedural and institutional set-up. When there is no
clear measurable goal against which one can evaluate the rules, institutions and
actual practices of deliberation, at least from the perspective of economic
analysis, we are at a cul-de-sac. (2) This justification also fails to connect the
deliberative process and the final decision-making rule that has to be applied to
reach a conclusive decision, whereas implicitly simple majority is still viewed as
the desirable decision-making rule. It is not easy to justify simple majority on a
deontological basis (or, indeed, as elaborated below, on 8 teleological basis) and it
is unclear to me how this can be remedied when authentic deliberation preceded

3 vote, when after such deliberation there are still members who oppose the

t : : - rily remedy a decision violating
Suggested decision. Deliberation will not necessarily ch a decision will

basic rights of those who o it and in this context su
ppose it, and i
Promote neither an external good (i.e. a Natural Law type of morality), nor 2

“quential goal such as utility, efficiency or distributive justice.

o fication for
For 2 diffecent categorization and elaboration of procedural deoatological pust

ive democracy, see Cooke 2000, p. 947-
Coben 1989, Y

Christiano 2008, p. 77.
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.—pnetation of this view is that ddib"alion ‘
us, It seems that many advocaye : “d“i'a,‘

including Cohen himself, make a connection betweey, , .\ *ry;

dcmocrac)v. me‘:IMing. Adopting this inlcrptc!aufm. hOchen shify, % fay,

and con.wlls‘[’:r eliberative democracy from non-instrumentai/ge, 1,
qeation it

jusﬂhca

ke,

llcnusnmcmial one. 1 will return 1o consensus shmtly m’g"t

an instrument < ow of possible instrumental or teleologica| o i

first provide an overview 01 P 'mm'm“
n ’

deliberative democracy ‘

A possibk
pecause it PO

- ICATIONS F

s TELEOLOGICAL ’g:igf*mcv OR
DELIBERAT]VE DE ’

s in between two families of teleological or
}~'e an _d'::“;g:";:li:i:mw democracy. One family that can be du:;:'."_'“"'
’,us"ﬁc;:,:aum' argues that deliberative democracy is justified becayse
’ths and policies. These laws and policies are better than those of e
types of regimes because the interests, rights and o?inions of most People &
society are taken into account. In fact, John Stuart Mill made such an argyp,,
on behalf of democracy in general, because it forces decision-makers 10 take ¢,
board the interests of many, as opposed to a monarchy or aristocracy.' Thig s i,
result of the fact that democracy gives some political power to each. Such a line s
reasoning can be extended or perhaps fortified to argue that deliberaime
democracy takes into account even more interests of more people tha
democracy without deliberation. Deliberation enhances the collecme
information regarding the interests, preferences and material facts relevant o the
decision, and thus is likely to improve the decision. In a deliberative democry.
people are more informed, they think carefully and rationally more than in other
regimes (including mechanical democracy) because they know that they 2
make a difference, not only regarding the final outcome, but also with regards
their fellows’ preferences and vote casting.

.Criticism against this line of reasoning is similar to the one | spelled &
against the second family of deontological theories. ‘Simple instrumentaliso’ 6
;:s:::k comparing competing deliberative institutions and rules, becs »

Theu:t';:aa:;,o; b:;ad and il'npffcisc. s
be dubbed ‘com sz  teleological justifications for deliberative democriT L
economic approach l:nslrumemalism. This family is the focal sour®® ‘gl

- ' Boes one step further from ‘simple instrum

evaluates the :
of $
10 its effects ;an:hc ;‘E‘mc or the collective decision- making prOCt‘fs :;M d

ll-being of - i m‘dmpb"
preferences. % €ing o all individuals or on their matet® =
ces. Such justifications originate from the moral theory of

" Milligg),
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Chapter 20. Towards an Fconomic Analysis of 1
Meliberative e
mocracy

o pand, and fmm'lhc social contracy politica
. is the starting point for both. Three of § nificant found
ations are:

is no value save individuals' v
{ there B 5 : ucs, or, in o
L lh:r morality i f“"?“’ according 10 some kind of ‘88r¢~:::- words, collective
p“‘i J being of all individuals in the polity; there i no addcd“:]"f Ihf utilities
oW 5 collectivitys (2) the preferences or Wt"-bdng orw"y ‘"d:::dmn'g:‘nmng
ual have to

fom T sidered when collective decisions
uall)'ums‘ are made; and (3 i ¢
-‘ﬂlhf collective decusion-m.akmg Process to promote their good accordi s
in The first foundation implicitly rejects a Natural Law’ type o{nﬂﬁ :
rality

cording 10 which there is universal, eternal and pre-given distinction betwee
; n

and bad, moral and immc?ral. On the contrary, good and bad are subjective;
~hat is good f°f one person ""8'“. be b‘fi (or immoral) for another. A collective
ol decision is thus an aggngahor? of individual preferences which, according
1 the second foundation, has to give equal weight to each individual; every
preference has to be ln.corpo.ratfd in the collective decision-making process on
the basis of the equality principle. Utilitarianism and its derivatives (among
wealth maximization - the prime normative goal of most writings
ated with the economics approach) deduct from these foundations that the
collective decision is the one that maximizes society's total utility, ie. the
am of all individuals’ utilities. A good policy or collective decision-making
is the one that enhances total utility, and the best decision is the one
maximizing total utility.
An alternative deduction within ‘complex instrumentalism' can be attributed
10 some of the social contract theories. According to a simplified articulation of
these theories, only collective decisions that gain a consensual support (directly
or indirectly as elaborated below) are desirable or morally justified. A
snaightforward justification for this principle implicitly presupposes the
foundations of Liberalism: if there is no collective value save individuals' values
and individuals are assumed to be rational, knowing what is good for them, a
decision agreed upon by everyone is by definition a good one. A different
justification views consensus as a second best to utility maximization, which
annot be practically materialized; this is due to the fact that utilities cannot be
measured and are not comparable across individuals. Since individuals are
rational, decision reached by consensus, by definition, increases the well-being of
every person participating in the vote and hence increases aggregate utility.
Moreover, a decision which maximizes society’s utility can be reached through
consensus, because if it really enhances total well-being, those who gain from it
will be able to compensate those who loose from it until the latter will be
indifferent (and thus will abstain), or will be slightly better-off (and thus will
support the decision), achieving a consensus. According to this framework,

) ; | theories, on the other.
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aly a mechanism or an instrument, rather (p,,,
1

chieve @ cONsSEnsus.
is hampered by dcdslon.m‘hn

result of the very same factq, | uo,,‘w

he first place - that individual utilitjes e
ection of 2 policy or law are not in the pyby; ting b
behaviour. We, therefore, cannot rely kw

enabling :]u::‘a::x‘::hns for every collective decision. The ,olmo:""dku,‘
Phuosophﬂ's and PNC“CCd by liberal dcm“r‘c?::w

is to construct in the consensual social contracy (or i:

inology - the constitution) only the fundamental rules of the polity el
termin rized by their general nature, diminishing the likelihood of a
;:“ viour (in some way equivalent reasoning to John Rawls’ veil of | g
The constitution also delegates by consensus the day-tf).day collective decison
making to representatives, using a majority f“lc' balancing this delegation, 0 the
one hand, by introducing veto type mechanisms such as substantive bifl o
and judicial review, and, on the other hand, by establishing
institutional elements, such as separation of powers, meant to shift the decig,
making rule from simple to qualified majority. These balancing elements reg,,,
the fact that majority decision-making alone will not materilize the by
decisions a-la complex instrumentalism. Simple majority decision-making does
not reflect any intensity of preferences and thus will not likely yield utiay.
maximization or consensus (and of course will not reflect any external good is
line of deontological or Natural Law foundations).

4, ECONOMIC ANALYSIS OF DELIBERATIVE
DEMOCRACY

How can deliberation affect the analysis of ‘complex instrumentalism'? This is
key question when deliberative democracy is analysed within the framework of
the economics approach. Let me offer three preliminary insights:

4.1. FROM AN ANALYSIS OF AN INDIVIDUAL

DECISION TO THE ANALYSIS OF A SET OF
DECISIONS

ol institutions, assumes that individual preferences a7 A
the best mt;’f" o the collective decision-making process is M1 ¥
deliberation, ndm terms of aggregating pre-set preferences. Al firs ol
under this assumption, will not be able to improve ¢
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r 20. Towards an E
“Conomic Analysiy of Dellhenllw I
)mu.(uq

aatcome o Pmkkmr decision and since it ¢, with a
o g s o, o e
Wiing P“’“du"' ¢ » @ more careful look iy reveal u..:‘ €rior 10 a mere
improve the outcome OF @ sequence of decisions because | deliberation ¢an
astitutional platform enabling a trade-off between decisions " will create the
ree to vote in favour of a decision which je disfavours A decision- maker
ich he favours will be supported by other decislon‘mdu: g}:,m'm decision
gecsion but will bc bctte.r-o.ﬁ if the decision they favour is acctpt«tﬂseuagm‘t e
of, dubbed also ‘logrolling, corresponds with the theoretical con ch a trade-
Jecision which enhances total utility can be adopted by consens jecture qn, a
worthwhile for its supporters to compensate the opponents to ‘hcl:, as it will be
indifferent regarding the decision in question, in our case . :gm uny:m
h votes for other decisions. Under majority decision- n::iPﬂMm
jogrolling facilitated by deliberation might improve total utility in com “? h::ch
mere mechanic votes, but might not yield maximization of ity s cP‘ to
decision-making rule. onsensual

Cfcm .n

42. DELIBERATION AND CHANGING PREFERENCES
OR VOTES

Deliberation can be justified also if we change the assumption about fixed
preferences and alternatively assume either (1) that individual preferences may
change as the result of the market mechanisms and indeed as the result of the
collective decision-making processes, or (2) that as a result of deliberation some
decision-makers will cast their vote against their preferences, acknowledging that
preferences of others are much more important in a specific question than their
own (one person prefers A to B but only slightly, and once she knows that
another person prefers B to A because A will yield a catastrophic result for her,
the first person will vote for B despite her small preference for A). Under the
alternative assumptions, we are on a very different analytical territory. In such a
territory, deliberation might improve the decisions vis-a-vis the goals of complex
instrumentalism, i.e. achieve higher levels of aggregate utility or satisfaction of
preferences, or promote the chances to achieve a consensual decision. e
An interesting possible illustration of incorporating deliberation IO i
watractual justification of collective decision-making is Jean-jacques Ro:?l“nu
SOncept of the ‘General will:!! The political theory of Rousseau certainly b7
10 the social contract tradition, However, one can classify i 'oumde‘bﬁ: s:doz 8
falism and as part of the communitarian tradition, which ascri
“clety (or to the ‘collective’) beyond the values reflected by

the preferences of its
" (or the
“dividuals, thus violating Liberalism’s first foundation. The ‘General will" (or

TR
Rousseay 1762,

h""ﬂh 341
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Rousseau as distinct or separate f,
8"‘“‘] good) is poﬂ_nye:aho wills, This raises the question a¢ to 'hg‘om‘ king
individual preferences’ aggregation and . ‘(:‘:qu . ‘n':

wn somewhat vague explanations regarq, "l -

Rousseaus OV © ithin a Libe "% thiy
1o attribute the difference, within a ral ter minni«,g,' o f‘v. -

x cences (or their final vote which po. ' 2ch,
)‘l: .P"'f‘ result of the political or d“m"“‘mlkins i ing »':
nces)

1o the classical Liberal political theory (oo ™ ey
In other words, while 90) and manifested in the modern sm‘""“
(1651) and Locke (16 : Onomc
i te) implicitly assumes that individual preferences are fixeg ,, .* "
of tht“’;‘P s a mere exercise of preferences aggregation, Roussey, that

) i 1
P be interpreted as an early version of deliberative democracy, 4 g
individuals’ prefere

nces (or final vote) are not b:xogcnou: but en oL
; Accordingly, the difference between the ‘Genera]

m e ala indig\ln'ydmls can be presented as the result of ::;‘*'
preferences (or vote casting), from self-regarding .lowards more %w:
other-regarding and less-conflicting preferences. This change of pr S
vote is the result of collective endeavours, such as deliberation and Participas,
Further research is needed to examine what are the exact terms for the Mog
successful political infrastructure that brings the best other-regarding preferencs
dynamic which will enable the society to maximize utilities and enhanc, X
frontiers.

4.3. INCORPORATING EXPERTISE DECISION-MAKING
OR KNOWLEDGE AGGREGATION TO THE
ECONOMIC THEORY OF THE STATE

Social Choice is the branch of economics that examines collective decisios
making as an aggregation of individual preferences or opinions in small groegs !
is @ sub-branch of Public Choice, which deals also with the effects of large grosps
decision-making procedures, such as interest groups effects and rent-seekiot
Social Choice analyses the interaction between (1) a group of possible decisat
(2) a group of decision-makers, and (3) decision-making rule and procedurt. =
analysis can be conducted on the positive level (given a set group °f°P‘i°f’"
group of decision-makers and a decision-making rule - what ar¢ the [t

xcomes in‘ terms of materializing preferences or the quality of decisions) M“

deci normative level (for a certain type of decision - what ar¢ the
sion-makers group and rul ). |
One can distin Jecisit®

. guish theoretically between two of collective
making: aggreoar types

'm‘:‘:ﬁjm) andhon o f‘fmnces (in the narrow sense, i.c. where 2 ‘m‘i
chanqeriud by agsfegallon of knOW'edge_ The latter type of decision* d,y

an existence of an objective external truth and the

2 o
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.. ic on the procedure (or the decisi _
sis is 0N : ision-
soal? that will yield the highest chances e c:l rule and

A &d‘ion.mak‘n
i1 (or oD the positive level of analysis - lective
o

Broup 1o
; : Si\'en a Rrou Eet to lhe
the decision to. be in terms of Proximity t: :::’ : Nlll::. what should
erk. for example, if we assume thay each decision. TUth)). Under this

,.obab‘w higher than 0.5 (i.e. higher than flipping awon maker has the same
on. a majority rule is the best dcdsion-making rule for decid
it 5t of optifms (such . guilty or innocent i 3 trial, or amOni:fhl:M“ a
cptions for ;:(e_gn_slatur:.l::r ":d;:d the number of balls jp 5 e
¢ of decision-makers taking part in the vote, igher i 24
:T:ch the correct decision. This basic max:mou cat: eb::“?ner:l::tcu: tmblhw
ieorem of Condorcet, rediscovered and expanded by Black 2 Ry

For a d:u:hotomous (infinite) set of options (such as sentencing - number of
in prison, or amount of damages, or amount of budget allocation for a

certain item) the average (rather than the majority) is the best decision-making
rue and again the probability to reach the 'right’ decision rises with the number
of decision-makers."”” For both types of decisions (set number of options and
dichotomous), a relatively small group of decision-makers is sufficient to
sgnificantly increase the chances 10 reach the correct decision in comparison to a
sole decision-maker. Beyond several decision-makers, the marginal benefit of an
additional member is small and might be outweighed by the emerging cost of the
decision-making process itself.

| elaborated on the foundations of expertise aggregation because in context
of the economic analysis of the state or economic political philosophy, it has been
preference aggregation that served the exclusive scientific framework. In the real
world, however, many collective decisions are a combination of the two types and
there is also a disagreement as to the exact nature of various decisions, which is
the result of different meta-philosophical positions. For example, for Natural Law
type of deontological theories there is an external ‘correct’ decision for all types of
decisions, including those that for Utilitarians or Positivists are mere P"f“"_““
agregation. Similarly, whether a decision regarding the guilt of an accused in a
criminal trial is a sole matter of expertise or whether it also includes pftfefm:“:
depends on a philosophical position regarding the existence of an ob):;i“'t
ad its relation with the legal truth. This factor naturally complicates s;“"y“”
' 2 field that has much more potential for further development. 1:: :::Yd
Prticular focus is on deliberation I will leave these senous ?;:‘m

on the effects of deliberation on the expertise analytical

ion i result of
Under the expertise framework, the focal question ‘: Wh‘;nh“mi; s
betation, better experts can convince their fellow decis)

:. “'N.m.mmm.mm-waw
foganth 1975, P 40-46.
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ing the probabilities for the Collegy
rnatively It ;s the NON-experys :‘M
ring the probabilities of a ‘right’ decision, wi
know-how or skills, each held by a differep, indiy
probability to reach the ‘righy decisi
vote without deliberation? Social psychology has adds "
exactly in the framework articulated here, but iy iyt
: some leads for further research. Psychologists differ.. .
can provide “’,n‘, group and an interactive group. This dichotomy
between 3 “‘:m'.mtion of votes without deliberation (nomina group)
Wﬂppmm .s;rcgaxion of votes with delibcratic?n (interactive group), E

Various experiments found that, side~by-s1d.c to the imp.roved Performang,
of the interactive group in comparison to a nominal one, achieved by combyy
information and know-how, there are several social effects that actually haen, the
working of the interactive group and thus decrease the probability to reach ,
correct decision. Such effects include: conformism,"* informational cascade gng
reputational cascade,'® group polarization,'® and the common knowledge biag
The numerous experimental studies conducted in the past decades do py
amount to a clear-cut conclusion as to a categorical advantage of interactive
groups over nominal ones. Further research has to be conducted on the
categories in which deliberation improves performance and the type of tasks in
which deliberation diminishes the level of performance, as well as extending the
research to preference aggregation decision-making. Such findings should have
significant implications on the value of deliberation outweighed by its costs and
may provide possible refinement and detailing of the specific policies to promete
constructive deliberation and avoid wasteful deliberation.

In addition, the vast majority of experiments was conducted in kb
conditions. Their application to real world decision-making may not b
straightforward. For example, as argued by some deliberative democracy
adherers, the advanced knowledge about the exact process of decision-makiag
RR h“,'c an a priori effect on the level of knowledge and preparation of t
zg‘f’l""nl _d«isiommakm. Similarly, the real world implications of crucil

sion-making might lead to different conduct than in game P b
:’im'“"‘r::;?;r bodies of knowledge and additional branches of behai

Incorporated into studying these questions and at this staf
questions and possible frameworks to address ¢

tions, Increas
o decision, OF alte

such questions not

e can only raise the

=
:; :&Mnss.p.n.,s_
. g_:s"""“"*"m' 2008,




he 20. :
pter an Econom|c Analysis of Ddilmmvo Demae
Towards racy

iding definite answers that cap

i
;:ht::; aws and procedures. #LUS to prescribe the exact
_ofthel <sues discussed Fn the last section usin

" jlectuals in the ;on:;sxtf of :;;“";“Cling constitctions actual politicians and
te among the US founding fathers can be ¢
?;d:kumcd, This debate expressed itself ::’h:::d :;:hc framework 1
ated into a book,'® and was concluded with the drafting andm‘?::.m.

of the US constitution, which can be viewed as the first s ;' “; ocugn
coostitution. The Federalists’ camp aimed to construct a system of Smrn:::
that will yield decision-making reflecting maximization of preferences o society
well-being. The Federalists implicitly assumed fixed preferences and their
sdvocacy on behalf of a big polity was the result of (in modern terminology)
terest groups and rent-seeking analysis. Their focus on separation of powers
ind checks and balances mechanisms was aimed to increase the majority
required for decisions and to enable the minorities some veto powers if their
intensity of preferences is high.

The anti-Federalists camp who opposed a big political entity can be presented
% implicitly assuming that only in a small polity where people know each other,
are about each other, understand their fellow citizens’ stances, there is a
likelihood that preferences will transform from pure egoistic towards more other-
regarding preferences, and/or that people will cast their votes against their selfish
interest if they acknowledge that interests of others are of greater weight or
intensity. They also believed that only in small polities voters can be persuaded by
experts s to the common good. Hence, they advocated a substantive bill of rights
and various deliberative mechanisms and a political culture of public hearings
and platforms of discussions before decision-making. Although the Federalists
won with regard to the federal structure of the US polity, many of the anti-
Federalists ingredients are present in the current US system of government and
political culture. R

It seems that the debate is still undecided, and perhaps the format in ?‘h‘d‘ 5
is phrased here can prompt more sophisticated studies, mcluding empirical and
@Werimental, which will enhance our understanding. A tentatve w"d"'d:::
M‘Wf- is that vis-a-vis the economic approach, deliberation before vo:cig s
"Mprove the quality of the decisions in some Cases but not in all. An in

R
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mework of the discussion offered here ¢,
exercise i$ t(; C?Sg‘g;mon law. I leave this task to others,
market itself an
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