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B. Wasserstein The British in Palestine: The 10,y 'yhen bw nvpa 5y 16
Mandatory Government and the Arab-Jewish Conflict 1917-1929 (Oxford, 2nd
PouRl 0N Y1y 1R '3 wnt opna Mo ax7) .ed., 1991) 198, 212-218
WINPT TR YONR 0VATR L5Nn0 S@ IInKD PRITNI O3 M3 LPINY erean
PR 0ER JSSRm br imzr: nue by y1iona Se syt anathy naawn nwa
Tzm shnzo oY wan be nmipta obwn ppl &% b mbsh Yoa yenon
1oRme PE YMUEI MND M7 DAY L1960 MIWS ANDY PEVITRR O3 73 KT
N. Bentwich My Seventy-Seven Years: An Account of My Life and Times, 1883~
1960 {London, 1962) 82

$158-146 '¥3 ,12 7790 ¥ 212 W7 §2 206=208 '3 13 AWh YE 00w w17
QO 3w 8 1ob nrTbe nbpn - MwInn Ara teva sTITYR 2w o0 R
PRIBD 20D TIW DR MDD WY L59=58 ‘Y2 L10 MW DY 0Py (338-325
"I cannot exclude from my mind the possibility of further disturbances t»v¥713%
D"137? .or even, as my military advisers have wamned me, of a general uprising”
212 hrwrpk »a7y nnben oy wany oigy XX Y ayDwn W anth ovx
"The situation in Palestine causes me 93120 B1I3P> 11.8.2171 2now (rinta
perplexity and aaxiety. The Zionist policy is profoundly unpopular with all
except the Zionists. Both Arabs and Jews are armed and arming, ready to spring
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MR 9 Jslamic Courts to the Palace of Justice (Albany, 1992) 21-42
R.H. Bisenman "The Young Turk Legislation, 1913-1917 and Its Aﬁblicalion in
Palestine/[sracl® Palestine in the Late Ottoman Period: Political, -_'.'Social and
Economic Transformation (Jerusalem & Leiden, D. Kushner ed.; 1986) 39;
R.H. Eisenman [slgmic Law in Palestine and Israel: A History of the.Survival of
Tanzimar and Shari'a in the British Mandate and the Jawish State (Le_iden, 1978)
"3 S 0T YTIPhY (1-26 (hercinafter: Eisenman Islamic Law if Palestine)
M. Ma'oz Ostoman Reform in Syrig and (23X PRI2n 170 M W01 MROTY
Palestine, 1840-1861: The Impact af the Tanzimat on Politics and Society
_ {Oxford, 1968)

7T TPRETIE 73 WA PINIYR DSYTh KITYD 2P 0B3TP by privee mownd 26
Bentwich England in Palestine, supra note 7, ;191187 Q"0%R) DWTTE LOW
mvw™an ST mon” BY Ma'oz, ibid, especially chs. 5, 10 319V jat pp. 279-280
73 MRS e MY SRYR (Likhovski, supra note 18 17 "3a'hagn vownY
21 *B WA JOKI DUBmEn bw DTRIITIPPITN? O3 MuyR WRwl 0an
8584 (27ITN) MY RO LIV DYDY WHTRI PRWS

BoTET YA by TV .92 Y3 ,23 aOya oYY ndn WA 0 211 VA ,ﬁ}p Jpue 27
N. Bentwich Wanderer Between Two Worlds IR1 ORI 2TnRi A9pRa
{(London, 1941} ¢h. 5 (hereinafter: Bentwichi Wanderer)
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DIroan M2 KPwR 3 1K 723 D0 AMER OX W@ ,1YPYA 2783 oo’
PPN KA LML NN DX 0N 2790 N300 nobRn 3py asen nk oop?
TBYR WINPT PP KT YRV 20210 03 Y31 1, 1923 1IR3 ,OuT1aTY
M. nxye naw
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Bentwich Palestine, supra note 7, at ;102 ,81 ,77=76 '¥2 ,7 37Wn 2w ,apn
. Ppp. 97-99

nMoBY TNIY 1PIFINT 12T L1890 191 MIXK VDB PN MIp YIpNN ToRRTIAT. 23
LOwRR PUEIIT DIk WD PEby Dan s npe 53 vk npvpmn
W7D #1172 (1996 .3 I LAESBER AR SRMwr mavme bw avxwwongn
\206=205 ,90 87 (PPN TP TUTIN) TNTPY YIRS LDWHR MR nPn X
A. Bertram The Colonial Service (London, ;P 5© "ayn 1Mow Nam omaw
1930} ch. 8

The Palestine :2593-2%90 '$2 TS0 713 ,2 079 Y% o777 yap
AY7 1102—76°¥3 ,7 wR WS 9P ((Amendment) Order in Council, 1923
Wasserstein, supra note 16, ch. 6 1187 13 .229-224 ‘§3 ,13 W0 Do

). Starr Law as Metaphor: From i1 P78 ,23 7% »¥Y onon Y mwxa jre? 25
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seat... in the cabinet ensures that he enjoys the confidence of the majority
DIDWK 1IDXI B°13T7 .party.” Lord Hailsham, ibid, at p. 13 (emphasis supplied)
TR ¥ 710 Tenn oD h TN Yo I IK MY KT IR (1978 NI
AP P PITHY Mt nn

AT ABPRI T TIVA DI TN 3 N2 ANYR NN RS TV ;mrm‘: 1 33
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C.V. Findley "The Evolution of the System of Provincial Administration as 36
Viewed from the Center” Palestine in the Late Ottoman Period: Political, Social,
and Economic Transformation (Jerusalem & Leiden, D. Kushner ed., 1986) 3-8,
1011, 19-24; R.H. Davidson Reform in the Ottoman Empire, 1856—1876
{Princeton, 1963) 146-160; Maoz, supra note 25, at pp. 8793

H. Gerber “The Ottoman Administration of the Sanjag of lerusalem, 1890-1908" 37
.12 Asian and African Studies (1978) 33
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D13 NARR JRN2 1TERN DX YR 070G PAmpre? Miaye Ny ovonw
The) MP0Y'E 3N OR ,¥ITD 300 M 0> L000En TR PRl Dt kY
TII30 HNDIYR TNI3 BBWD 0N ,NUDWT MY @80 R ,(Lord Chancellor
15 brapna ¥,0MTM- N2 wRITATT T2 Papnat brapa T wne 0in 1N
AT PR3 2apn K DRI Thwnn® Jvawnl pYNY , Attorney General i1 101
Ty WY D v ,o00IRT Pleanbhan wan neab apize ranba menn ke R
YT B Y MY AN NI 100 NEDYTN DR eRIw TR 37
PP BRLIBA NIMPTA P RTINS RTIER ,aTTe e o b mme

2. nusien Mw Pt

5.J Shaw & E.K. Shaw Hisiory of the Oitoman Empire and Modern Turkey 29
{(Cambridge, vol. II, 1977) 217, 246-249, 286; 303-307; C.V. Findley
Bureaucratic Reform in the Ottoman Empire: The Sublime Porte, 1789-1922
(Princeton, 1980) 72-73, 140, 177179 (hercinaflter: Findley Bureaucraiic
“ERNNNT PRYEITNY PRI APhn e DYR MMpn B Reform)
P ovnR *0ea%e” BY DA WMPYE Dmn DhawAET 1503 R e MR f0veaan
A% 190540 ovaboIan IATUND DAR TV Y1900 MKW

DN DRIV YA PO 131  nibem ST A0TIR TRewT Wk e Thhn 30
75 by ¥R WR ANNR DN LDRT OY) JTIDSI2T pD@RR N ANy b
M37 MRIY? oD YD DY CRINNT N LABITR GLNPDTIaN vhewn naavn
pERHI- NAY oMeRd oM ox NI 7YY angtama oAb e e
OWEPn M2%H YY WNKRT X ASwNLA ORI 073D (Oonb ,arnbntne) oK
;berz o0 Yo snpwn wip By rmbon an by yon Spon angtan
M. Bond & D. Beamish The Lord Chancellor (London, 1997}, N. Underhill %7
The Lord Chancellor (Suffolk, 1978) 169-184; The Viscount Hailsham The
JDuties of the Lord Chancellor (Birmingham, 1936)

Lord Hailsham The GQffice af Law Officer of the Crown, and the Office of Lord 31
Chancellor (London, 1978)

*[The Lord i(Hailsham) Bw%# 02 ,Tpbna nava [17ov b 9% 79 32
Chancellor} must be & man who is a sufficient lawyer to command the respect and
loyatty of the Judges, but he must be also a man who is erough of a politician to
comumand respect, and even to some exitent to inspire fear, on the part of hix
colleagues and opponents in the government and legislature. He must be
immune from day-to-day turbulence and violent in-fighting in the House of
Commons, but, because he most be responsible to Parliament for his many
duties, it is right that he should possess a seat in legislature in the House of
Lords; and because he must command the respect of the judiciary... it is vital he
should submit himself to the discipline of giving, and utilize the right to give,
judgments in the matters of the highest importance in the House of Lords... His
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.Eisenman Islamic Law in Palestine, supra note 25, at p. 17 43

P.H. Russell "Toward a General Theory of Judicial I3 S11PRY *127¥ e
Independence” Judicial Independence in the Age af Democracy." Critical
Perspectives From Around the World (Charlottesville & London, P.H. Russell &
pRPNT pognt ME Y2IRT WE T W 13 DM, O'Brian eds., 2001) 1
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.Bentwich England in Palestine, supra note 7, at pp. 281-282 45
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Shaw & Shaw, supra note 29, at pp. 75-81, 217-218; Findley %% 39
Bureaucratic Reform, supra note 29, at pp. 174-176, 247-250, 307-309;
B. Lewis The Emergence of Modern Turkey (London, 2nd ed., 1968) 121-122;
by e Mpo Sv NUnetgn mew® w1and (Davidson, supra note 36, at p. 241
A. West et al. The French Legal System: An Introduction (W1 ,neben nmen
(London, 2nd ed., 1993) 73, 88-95; C. Elliot & C. Vernon The French Legal
. Svstem (Harlow, 2000) 78-90
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Eisenman [slamic Law in Palestine, supra note 25, at pp. 11-12, 137 >R33N
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of Clashfern Halsbury’s Laws of England (London, 4th ed., vol. 12(1), 1938)
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“The Ordinances to implement the provisions of the Palestine Order in Council

with regard to the judiciary were bronght into effect during the year; ...

2. The Courts Ordinance established the following tribunals:

{i) The existing Magistrate, District and Land Courts. ...

(ii) In place of the Court of Appeal, a Supreme Court sitting as a Court of
Appeal with jurisdiction unchanged and as the High Court with original
jurisdiction in two matters hitherto regulated administratively:
applications in the nature of habeas corpus and orders in the nature of
mandamus directed to public 6fﬁcer5, etc. Less than twenty gpplications
were made to the newly created High Court, mostly raising questions of
execution of judgments. The Court is thus likely to relieve Presidents af
District Courts in the discharge of their duties as Chief Execution Officers.

(iii) A Court of Criminal Assize...

(iv) A specizl tribunal to deal with the conflicts of jurisdiction between a Civil
and Religious Court..."
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“.there should be a Court which might be called the Supreme Court,

consisting of the Chief Justice and one Vice-President to hear maotions,

such as motions of the nature of Habeas Corpus — and vrders necessary

to prevent excess or failure of jurisdiction, and of the nature of

injunction to prevent interference with the course af justice.”
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"There shall be established in Palestine a Court to be called 'Supreme

Court' to be constituted by so many Judges as the High Commissioner

may appoint, of which the Chief Justice shall be President. Thers shall be

one or more Vice Presidents who shall be British Judges.

The Supreme Court sitting as a Court of Appeal shali consist (as

provided by the Constitution)

The Supreme Court sitting as a High Court of Justice shall consist of the

Chief Justice and one or more Vice Presidents af the Court of Appeal

and shall have jurisdiction to hear and determine such matters as are not

causes or trials of actions nor ancillary thereto, but petitions or

applications necessary io be decided for the administration of law and

justice, and not within the jurisdiction of any other Courts, such as —

Matters concerning the liberty of the individual and of the nature of

habeas corpus proceedings, which are hereby declared to be not within the

jurisdiction of a District Court.

Marters concerning the jurisdiction of other Courts, such as failure to

exercise, or excess in the exercise of jurisdiction; Provided that no

petition or application shall be heard concerning any matter within the

jurisdiction of a Religious Court on the ground of failure to exercise

jurisdiction or misconduct or irregularity in the exercise of a lawful

jurisdiction.

Appeals from orders of District Courts which are not of the nature of

final judgments nor matters of procedure only, arising at the hearing of an

action.

Matters conceming change of venue of trials in the District Courts.”
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IV. Orders to call for the record of any criminal or civil case in any Court
where it appears that a substantial injustice has arisen from sorne': emoer in

J.C.W. Pereira The Laws 13 T¥°BI071 1PN DK W1 13 vol. 11, 1900) 497-517
NTPER MOV PAN? I3 83 ugf Ceylon (Colombo, 2nd ed., 1913) 106-119
6 Yo Jw W Tonn=IaTy 43 2o bw badib Hod ohamt arx -r'vx mapmna
TOMBP B HPPRI APDINDTR MKRWAT ,PRO o) L1924 ,uawm-vn: nmpo%
OOIIN M DRHT PSRN MTAYI T3 W N3P (M7 W mmT IvR. 92
IINAT (MR TTRER APTWTIDR 12 0PTA0Aw D23 ShRNwN PNn T by
MR PIY 1BRRI NYFIR MTA 2T DMK B2 M oY FPRPWN Ahaa
DX AYROTIDTIE MM 37320 DOwBTIY XINI KIT K3 TR DN 7T YR
W IPPIAID YW TP 10 1IR3 B OIInn MTIPRA IR Py Y SiopR KT
(BRI MITPRR DR XY APTION I9na NIV T 1epna1 128 mwn b
0. Adewoye The Judicial System in Southern Nigeria, 1854—195-;( {London,
1977); T.0. Blias The Nigerian Legal System (London, 1934); T.O. Elias Ghana
and Sierra Leone: The Developments of their Laws and C'anstim:ion:s (London,
1962); D. Kimble A Political History of Ghana: The Rise of (_";'old Coast
Nationalism, 1850-1928 (Oxford, 1963); V.T. Le Vine "The Cametoun [sic]
Federal Republic" Five African States: Response to Diversity (Tthaca, G.M. Carter
ed., 1963) 263; G.E. Metcalfe Great Britain and Ghana: Documents of Ghana
History, 1807-1957 (London, 1964)
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'**.Palestine Court of Justice Ordinance=? NYMER TOIH HEMER ToRY ,(Tonn
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"The Ordinance has been 2 >¥27s5 am> YR100 ,PRO CO 733/23, at p. 517 ff 159
JIX 20222 "D MY P37 1N .drafted in large part by the Chief Justice”
SN2 NTIPOT W KT LT A0YR? (1TTD wmhear nvwn by 12 20an bxmor
R AMTR ®4 (The Cyprus Courts of Justice Order, 1882) Pos1ap Yo vowmi
/870 93 ,2 12700 TR DYPIBT TPIN LB PPN Jwe Tovob D1
PPN 392 Yooma BUREY MEITR TR AN POTIPY XD 9T 223 PR
O™ GTP257070) PR LPRIDTTING PO LD T Yo mpreb 1w
Bertram, supra) 201 NP %y e Mprd TrvY 1rRYn pewka v a0
The Mandamus Y3pN7 130 ,1890 P32 7373 DMLY PO™OPI (note 23, at p. 136
DWTI ONT AT AN ROBINT DUMIBT LIPHATNI 180T Y P Law, 1890
PW2 NN KPR OV pEEBATAPIR MANTSWD Nl Anen w3 aebm b3
The Statute Laws of Cyprus, 1R (0™mb0W A™AT Y7702 70 131X K25
o3 .71878-1923 (London, complied by Sir Stanley Fisher, 1923) 533-534
The Courts Ordinance, ,1889 niwa ,%Ipnn ow ANy 7270 el 7700 Bpnn
QMR 53 AR XWA? 119R bw vy vowantma qEowt W pina L1889

ATFTNR T LOTWINIDA QNN AR 1B PV O IWREI 1IN 0TI
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A Revised Edition of the Legisiative Enactments of Ceylon (Colombo, 118 (%)
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¥ L7177 RIT2B JY 1IN DIRAN [T, TIRD TP 1R 09PN vownnTira
PR fBw Dan XY OY '64.0vnaw Tiays SIpnnw veweRnTnl NTpR by no1
“The jurisdiction of the Court shall) 8P ARTPR LBTR R R‘?R LSRN Npos”
DIATT TW TR IR MPNEB P (include among other matters the following"
165 (aws 1@ MDY MIMD2) DTHPR THORD BENPYN 33T mn b OB

OY PITR 11 NISTIVD TUTDY MAn R D RN PX10 2nouT ‘m 120 NRP?
51 S 1230 ,212 202 1.11,23°3 4P {3R 92 1002 Ny nma anew oEpTi

WYY 137 ProwI TP M LTS .PRO CO 733/2, at p. 576 12 mrdta 9imt 162
IR 6163792 X723 ,SURD ,IT IPRWTNIIND 1PRYN BRI DR ,P0¥R

(£)UY 75,0700 ZypR 3 Y1ED) 126784 X311 ;229 (D1 VR IWM 'rﬂ'u»:m w3
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*+ “Any interlocutory order made in a civil appeal [in en appeal to the
Supreme Court] may be made by the President [by the Ch?zf Justice]
or one British judge {or any judge] of the Supreme lert sitting
alone."

* "The Supreme Court sitting as a High Court of Justice shall be compnsed
[shall consist] of not less than two British judges [of not léss than two
Judges of wham one shall be a British Judge]. In the abgence of the
Chicf Justice[,) the Senior British Judge [present] shall prcsidg."

* *The Supreme Court shall sit at Jerusalem and [ar] at such other places as

may from time to time be prescribed by the Chief Justice.”
71,5 ,4 DYEPO1 ;VIND 57 oyoh XTI PW 4,3 OUEF0 13 PMRTAN mbe
\1924 ,DRWI"NA NTPDY
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law or procedure for which there is no remedy by appeal, and to make
such further orders as may be just.

V. Applications for orders to issue against public officers or public bodies
in regard to the performance of their public duties and requiring them to
do or refrain from doing certain acts."
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JRI = MNPRTDT BYhTI [0 = SN0 10 A2 BT Mona
YY I8 91 BETpT S vun DK ,ADYER PEYI 10K KD [RRF ik
TR PIMI2 53 BEPTR BV NP2 Tayn NP D LPAMM Yo nuip
pon? mwpann oore labonnb swowen pyvra PRI 9 ORIIR B
PR Y NIRRT TR Mk mTpeY pARmn anbwaw AMpsn DR
MK AR DAR (37332 170 AUrLa pyed onvnn |ma Ik LNt ayne
X7 X0 Moy’ ;3w @he1Ta 129w R B2 1IN0 XY X 13w Rik'r,
P \mono =|p"r DR P72 PTAR? 23 NEA TR O Y D Jne

"I must say that it is one of the :AY¥Hn by MW Y11 .PRO CO 73323, at p. 511 161
most appalling, hotch-potches which it has ever been my misfortune
to look at. Neither Sir T. Haycraft nor Mr. Bentwich has had any drafting
expericace as a law officer in a coleny but I should have thought that the former
with his long judicial experience and the latter as a competent lawyer might,
quite apart from any colonial models or traditions, have produced a proper Courts
72 STER nYEw 0PN fe) R K? 3732 bw raxw 1anom 139 (Ordinance...”
2% M2 Ayown pEIPTIe AT JomT X1 R0 DR Oy TbE aen mnsb
TAn SRR NN3 KD PMYRRN N0 [IT TR 0 X1 ,07E0MY TR CTPD
AP MK ATPYD M WmIY M 1N Yhhne K1 @pP1L L1393
AT 1 428.5,2173 2N IR 1IN XY 13,166 WA BOPY 1900 WY JITTPER
“the Chief Justice of Palestine ought in my mind to be (as :b=9p™1 5y 93 22
Sir T. Haycraft is) a man of the same calibre as the Chief Justices of the more
,RY Ng? a3 v 1Ton important colonies” (PRO CO 733/2, at p. 30)
PAR-KD Tymwy 0PI N0a P XY ATIPDR 2% AP 0 AT YAy XM
K17 ,(11.1,23°2) (Bushe) ¥12 ,*?1™ %0 1210 300w TN Sond mavien Twena
"Mr. Bentwich is a very competent international ;2*®37 Q'8 B™1ITT AN MR
lawyer and passibly for that eeason he is, to my mind, incompetent as an
attorney generai of territory for the administration of which we have got to be
responsible. He neither drafts nor, I believe, thinks in English idiom, and he has
«no appreciation of English juridical tradition.” PRO CO 733/26, at p, 330
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JPRO CO 733/65, at'pp. 567-568 1711
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"because that which appeared in the %30 72°00m W1 ((ibid, at p. 571) MK1
original draft [‘Applications of the nature of Habeas Corpus ‘proceedings
concerning the liberty of the individual] appears to be generaliy misunderstood,
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PRO CO 733/26 166

N272 DU 0°AT 13031 ,PR0% noYn andwl RO L6t T9a Hvh w167
JPRO CO 733/26, at pp. 455-456 IPINPI MMSY™NW MK TIPEXT BpTRIIN
by MRMA YH2-771a wemn ®Y prd vrpn sbe o ansaa pan e
D37 D°oR0BR AW RN RO 700 ATTUN ANTR KT ana YTunn vTpe
- iz avbRent XYY NTY S oPhpomen LSent N X0 0T
IISE IMPD2 YINSR L 0rPaD 1P 0 S T 03w 77 (128 1o b
DIV 13 Permanent Under Secretary*n i1%7 NOIPID) NI2RHT TWH3 nra
"There are accepted aims of policy in the colonies ,1"137% :(1940=1937
generally. But there are no blue-prints and no rigid rules. Adaptation of general
principtes and conclusions to local conditions and circumstances is essential.
Each territory has its own history and its own problems." Parkinson, supra note
62, at p. 55, 142
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"It shall be lawful for the High Commissioner to nominate some person who 2
shall be charged with the execution of the orders of the Courts hereinbefore
referred to, and in default of any such appointment, such duties shatl be
%2 .discharped in each district by the District Commissioner thereof*
JIPEINT M 1IN RN R mmnaT e 1en Ymantnta

Holdsworth, supre note 53, 3232-231 '3 ,5 1w 9wb 75712 o wmond” o1 203
.at p. 229

(B ST I*OWIIZN BOTRTONI B 07T BRI N2 NX DKM 01 1) 204
DIBR @OR” 73 1 WREI THY B N30 DR NUhE T TP L2566 ,245 ,233 93
noN omIE® mepsa TR 3033 DX PRoA? AN 43 03 ppnma be s Yo
£250 *y2 ,5end 03 XM 231 'Y , 8w *[0*20Ta o)

294



"But the great security against a gradual concentration of the several
powers in the same department, consists in giving lo those who
administer each department the necessary constitutional m{ans and
personal motives to resist encroachments of the others. The provision for
defense must in this, as in all other cases, be made cornmensura_ile to the
danger of attack. Ambition must be made to counteract ambil'?on. The
interest of the man must be connected with the constitutional rights of
the place. It may be a reflection on human nature, that such devices
should be necessary to control the abuses of government. But what is
government itself, but the greatest of all reflections on human nature?"
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