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or several decades Israeli feminism focused on law in its
efforts to promote greater gender equality in Israel. The common wisdom
was that legal reforms provide the most effective tools for undermining
social structures of inequality and empowering women in the public sphere.
Over the years this understanding motivated numerous legal battles that
were aimed at using the law as an agent of gender equality. Starting in the
1980s various female litigants, aided by civil rights and feminist organizations, approached the Supreme Court as part of their efforts to remedy
injustices of discrimination. For example, Leah Shakdiel, backed by ACRI,
was a pioneer in the 1980s in securing women the right to equal membership in municipal rabbinical administrations;1 Neomi Nevo headed a feminist effort to amend retirement policies in Israel and eventually guaranteed
women the right to retire at the same age as men;2 Alice Miller’s efforts
to become a military pilot a decade later initiated major legal reforms
in military policies toward women that enabled them to serve in various
combat roles.3
Similarly, various feminist organizations successfully promoted affirmative action plans in the 1990s for women in the public sector, hoping to
increase the number of women in positions of power and influence in the
labor force.4 Finally, in the 1980s and ’90s feminist activists sponsored legislative reforms in parental rights and responsibilities that replaced maternal
rights such as maternity leave with gender neutral parental rights that can be
exercised equally by working men and women.5 Hence, as a matter of “law
on the books”, equality between men and women in the public sphere and
in the private sphere has been secured as a legal principle in the last several
decades and the underlying rationale was that legal reforms that implement
this principle in various contexts can be significantly helpful for women in
overcoming current barriers to gender equality.
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This article questions the assumption that law is an effective agent of
gender equality. It argues that legal reforms of the last three decades that
aspired to promote greater gender equality in Israel have proved to be anecdotal in nature and have not been effective in making real changes in the
status of women as expected. Moreover, it appears that in many respects
these legal reforms are counterproductive, since they disguise the actual
reality of gender inequality that still persists, generating an image of a legal
system that is fully committed to the idea of gender equality.
Part I briefly outlines the current state of gender inequality in Israel
and provides relevant data in this context. Part II focuses on the example of
affirmative action and explains why, despite its image as one of the leading
tools in the struggle for gender equality, legal reforms in this area have not
been successful so far in undermining current structures of inequality. Part
III argues that it is time to divert feminist attention from law to politics and
to dedicate more efforts to mobilize women as a political group with shared
interests and a concrete agenda. The final conclusion is that a real breakthrough in the struggle for gender equality can be achieved only by political
means and by significantly increasing the political power of women.
GENDER INEQUALITY IN ISR AEL
The most recent Global Gender Gap Index introduced by the World Economic Forum in 2012 evaluates Israel’s performance in the area of gender
equality as relatively poor.6 The index benchmarks national gender gaps
on economic, political, education, and health-based criteria, and provides
country rankings that allow for effective comparisons across regions and
over time. Capturing the magnitude and scope of gender-based disparities
and providing a detailed country profile, the Index ranks Israel as number
56 out of 135 countries on the size of its gender gap, far behind most Western
countries.
This ranking is just another recent reminder of the fact the gender
equality still remains out of reach in Israel. In fact, Israeli women have
made strikingly little progress in advancing to positions of power and influence in politics or in the workforce. In the former administration women
accounted for only 10% of cabinet members; in the newly elected Knesset
they hold only 27 out of 120 seats. In the army women are still a negligible
minority among high ranking officers7 and they are also mostly excluded
from positions of power and influence in the workforce.8 Despite the fact
the Israeli women receive the majority of all university degrees,9 they are
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still underrepresented in senior roles and earn on average 64% of what men
earn—a wage gap that increases with age and education.10
So why is it that after years of numerous feminist struggles so little has
been gained and where is the law in all of this? These are the questions that
I explore in the following section. My central argument is that the law’s
failure in this context relates to the fact that most feminist legal reforms
in Israel have been targeting the symptoms of gender inequality rather
than the in-depth causes of the problem—the actual factors that feed and
maintain the current power structures. What has been left untouched is an
array of social perceptions that hierarchically distinguish femininity and
masculinity. In other words, in our culture femininity and masculinity are
not simply biological terms. These terms still reflect normative perceptions
that differentiate femininity and masculinity and also portray the masculine
and its traits as something that is inherently more valuable and especially
more suitable for positions of power, influence, and leadership in the public
sphere.11 These perceptions powerfully dominate law and society in Israel
and are the primary explanation for the ongoing marginalization of women
in the public sphere and especially in senior positions in the workforce and
in politics. Under these circumstances specific legal battles that are aimed
at securing similar treatment for women or even preferential treatment
whenever they resemble men are not only ineffective in promoting gender
equality–they even perpetuate women’s marginality and legitimize their
exclusion from management and leadership positions.
AFFIRMATIVE ACTION AS AN EX AMPLE OF A
COUNTERPRODUCTIVE LEGAL REFORM
One of the major problems of gender disparity in the workforce is that
women are significantly underrepresented in senior and prestigious positions. In an effort to alter this power imbalance and promote greater equality for women in the labor market, feminist activists effectively promoted
legislation that implements the principle of affirmative action for women.12
This legislation sets the goal of achieving “appropriate representation of
both genders” in the public sector and provides that when a man and a
woman have “similar qualifications” the underrepresented gender will be
given preference in the appointment process.
On the face of it this principle addresses the problem of gender imbalance in senior roles and presents a proper legal mechanism for change. Yet,
it turns out that in its numerous years of implementation, affirmative action
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legislation has not been successful in promoting a real change in this context. The relevant data presented above indicate that women are still mostly
excluded from positions of power and influence in the workforce. In fact,
women have made strikingly little progress in advancing to the boardrooms
and the executive suites, and consequently there is an ongoing gap between
the formal legal rule that provides a guarantee of gender equality and the
actual impact on women. In my opinion, the key explanation for this
situation lies in the legislation itself, which does not challenge the manner
in which “similar qualifications” are defined and the underlying gendered
perceptions that feed this definition.
The case of Yael Aran clearly demonstrates this problem. Yael Aran
competed for the role of general director of the Anti-Drug Authority
and lost the job to a man. Represented by the Israel Women’s Network
she appealed to the Supreme Court twice. In its first decision the Court
determined that the Prime-minister who was initially in charge of the
appointment process failed to properly consider the principle of affirmative
action for women as part of the decision-making process.13 Highlighting
the importance of affirmative action plans and their contribution to gender
equality, the Court ordered the prime minister to reconsider his decision
to appoint a man to the job. The prime minister delegated his discretion in
this matter to the minister of internal affairs. As instructed by the Court,
the minister reconsidered Aran’s appointment, this time giving due attention to the principle of affirmative action for women. Yet the ultimate result
remained the same. The minister and his general director who handled the
reevaluation process also preferred the man and explained that affirmative
action legislation has no bearing on the issue since the two candidates do
not have “similar qualifications”. The Supreme Court embraced this conclusion. In its second decision the Court affirmed the final appointment
decision and concluded that the man was simply more suited for the job.14
The case of Yael Aran is not a well-known case. On its face it is a nonsignificant Court decision about a woman who was not good enough for
the job. The cases that are usually referred to by scholars and by activists of
gender equality as the landmark Court decisions in the context of affirmative action for women are the first two cases litigated by the Israel Women’s
Network in the 1990s.15 In these cases the Court outlined the theoretical
foundations of affirmative action plans for women and explained how
affirmative action serves and promotes gender equality. Yet, a closer study
of all affirmative action cases reveals a gap between the decisive rhetoric
of the Court, especially in the first two “landmark” cases, and the actual
impact of the litigation on women employment. While the Court stresses
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the importance of affirmative action and calls for proper implementation
of the relevant legislation over and over again, women are hardly benefiting
from the practice.16 Thus the case of Aran deserves closer analysis because
it reflects in a more precise manner the actual impact of affirmative action
on women’s professional lives.17 As such it can also highlight the actual
factors that hinder the successful implementation of affirmative action
plans for women.
Yael Aran was the chairman of the Jerusalem branch of a feminist organization (Na’amat). She was also the general director of the Israel Construction Center, head of the board of directors of the Israel Consumer Council,
head of the budget committee in the Israel Tourism Company, and the
manager of the Jerusalem branch of the Open University. Her rival, on the
other hand, was a Colonel in the army in the Education Corps, who after
retiring from active service was appointed to the job of managing director
of the Israel Association of Community Centers.
In comparing these two resumes one cannot ignore the fact that both
careers are colored by the gender of each applicant. While Yael Aran had a
more feminine career, the career of her rival Yair Geler was clearly affected
by the privileges of masculinity in Israeli society. Becoming a Colonel in
the army is still a masculine privilege even in non-combat units such as the
Education Corps. Similarly, turning your military career as a high ranking
officer into a benefit that can guarantee an easy passage from the military to
a senior and prestigious position in the private or public sector is also a typical privilege of Israeli men. Hence one problem that emerges with regard to
the requirement of “similar qualifications” is that as long as current barriers
to women’s full integration in the workforce are still in place, women will
very seldom be in a similar position to men with regard to their ability to
acquire the relevant professional qualifications for the better jobs.18
A second and even more troubling problem that comes up in this
context relates to the process by which the value of different professional
qualifications is determined. The general director of the Internal Affairs
Office who interviewed both applicants and evaluated their qualifications
for the job, concluded in his summary report that Yair Geler, the male
candidate, has significantly better skills for the job and the Court found
no ground for questioning this conclusion. Yet one can argue that the very
judgment that the male career is superior to the female career is just another
manifestation of inherent gender biases. As explained above, these biases
automatically and often unconsciously associate the masculine as opposed
to the feminine with added value and perceive masculine life stories as
more relevant than feminine life stories to senior positions of management
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and leadership. Hence as a result of an implicit gender-biased definition
of worth, professional skills of women like Yael Aran are destined to be
devalued.
In sum, in overlooking the complex gendered aspects of the case and
embracing the conclusion that the individual woman was simply not good
enough for the job, the Court decision legitimizes the current reality of
women’s marginalization in the workforce and portrays it as just and inevitable. It also perpetuates old gender biases and strengthens current barriers
to gender equality. Rather than solving the problem of underrepresentation of women in senior roles, it appears that law has become ineffective in
promoting the cause of gender equality.
BEYOND LAW: SHIFTING THE FOCUS TO POLITICS
So how do we get out of this vicious circle? In my opinion a key factor
for women’s future ability to overcome their current marginalization in
the public sphere is greater political participation and representation. To
achieve this goal feminist activists need to divert their focus from law to
politics and to mobilize women as a group with shared interests and a concrete agenda. Thus individual legal battles like the one carried out by Yael
Aran cannot be effective without a more structural change in the visibility
and dominance of women in the public sphere. This broader structural
change can only be carried out by political means.
To clarify this argument and to outline my vision of possible change,
I want to introduce into the discussion three new terms—gender gap,
different voice, and critical mass. The gender gap in politics refers to differences between men and women in political attitudes and voting choices.
In some Western European countries and especially in the United States,
a gender gap has been apparent since the 1980s in voting behavior, party
identification, evaluations of performances of recent presidents, and attitudes toward some public policy issues.19 Thus a gender gap in voting is an
interesting manifestation of women’s different voice.20 Among many issues
where gender gaps have been observed,21 polls in the United States found
that compared with men, women are:
• More likely to favor a more activist role for government
• More often opposed to U.S. military intervention in other countries
• More supportive of programs to guarantee health care and meet basic
human needs
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• More supportive of affirmative action and efforts to achieve racial
equality
Moreover, in the United States in every presidential election since 1980, a
gender gap has been apparent, with a greater proportion of women than
men preferring the Democrat candidate.22
The existence of a clear gender gap in American politics has two immediate important consequences for women. First, it makes American women
an identified political group whose interests are counted and considered as
part of the general political agenda. The 2012 presidential race exemplified
this point. Today, it is clear that the battle for women’s votes has shaped
this election and forced both candidates to pay greater attention to women’s
needs and interests.23 Second, gender gap increases the chances of American women to be elected to political office. Relevant research suggests that
women tend to prefer women with liberal agendas to men with similar
agendas. This tendency explains why Hillary Clinton was able to attract
more votes among women when she competed against Barack Obama for
the Democratic nomination for president in 2008.24 Yet when she withdrew from the race, most of the votes of her female supporters were given
to Obama and not to McCain, despite the fact that the latter appointed a
woman—Sarah Palin—as his candidate for vice president. Hence the presence of a Republican woman in a race does not eliminate the gender gap
or reverse its direction.25
As opposed to the United States, gender gap in voting has never been
an issue in Israel.26 Israeli women traditionally voted as men and researchers assumed for many years that this is a by-product of the fact that Israeli
women still internalize masculine values and therefore not only prefer men
as leaders but are also unable to define their needs and interests as distinct
from men’s. This political reality and the assumption that there is no chance
for a gender gap in Israel have marginalized the political power of women
even further. As opposed to the United States, where the “woman question” regularly occupies pollsters and affects the manner in which political
candidates draft their agenda, in Israel it was never considered important
for politicians to know the needs and interests of women. Yet the 2009
election signaled a change in this context. For the first time a clear gender
gap has been identified among Kadima voters. Two different polls found
that significantly more Jewish women than men voted for Kadima led then
by Tzipi Livni.27 A similar gender gap was identified among Arab voters
to Balad, which was the first and only Arab party that included a woman
(Hanin Zuabi) as number three on its list of candidates to the Knesset in
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2009.28 In both cases researchers concluded that the gender gap in voting
was directly related to the presence of women among the party leaders.29
It is too early to analyze the gender aspects of the recent election ( January
2013) in Israel. Yet some polls published before the election identified a
gender gap among voters for parties such as Yesh Atid, Labor, and Meretz
that as part of their declared commitment to gender equality in political
representation included a large number of women in their list of candidates
to the Knesset.30
These developments might signal an important change in Israeli politics. Israeli women are 51% of the population. If they can leverage their size
as a group, they can achieve significant influence in the political sphere.
Therefore the most urgent task for feminist activists is the formation of a
gender gap in voting patterns and political attitudes. A gender gap is crucial
not only for making Israeli women more visible and relevant as voters; it
also appears to be a potentially important tool in empowering women in
the public sphere. One of the consequences of a gender gap is that more
women are usually elected. This process does not only alter the formal
gender power relations in parliaments; it also has the potential of transforming parliamentary agendas, since it turns out that women tend to be
more active in promoting reforms that respond to the needs and interests
of women.31 Yet a crucial factor in this context is a critical mass of women
and here I want to explain the third relevant term—critical mass.
A key factor to achieving true transformation across all leadership fields
is propelling a critical mass (at least one-third) of diverse women into leadership alongside men. Research has demonstrated that achieving a critical
mass of women in leadership is essential to moving forward because of two
important reasons. First, it turns out that women make a difference only
when they become a critical mass in public bodies. Second, a critical mass of
women in positions of power and influence contributes more than anything
else to the decrease of gender stereotypes that associate femininity with
domesticity and inferiority. This in turn breaks the vicious circle in which
gender biases operate as a powerful mechanism for excluding women from
management and leadership positions, and then rely on the fact of women’s
marginality as an objective proof of their incompatibility for senior roles.
In sum, the political mobilization of women and the formation of a
critical mass of women in politics can help us move beyond law to a new
arena where women are no longer dependent on the law making of others.
Instead they can be in a position of making law themselves and adapting
legal rules to the needs and interests of both genders. Additionally, and
even more importantly, the very presence of a critical mass of women in
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all political bodies appears to be crucial for changing gender concepts that
currently affect the operation of law and hinder its ability to operate as an
effective agent of gender equality.
This conclusion does not intend to suggest that feminist activists
should discredit law altogether as a potentially useful tool in the struggle for
gender equality. Rather the argument is that if we want to enable women to
reclaim the legal arena and use law effectively, a change in the basic normative frameworks within which law operates is required. Thus political action
must supplement legal action to facilitate a normative transformation in the
way that we define and value the “feminine” as opposed to the “masculine”
in our society. This process of facilitating a change in gender concepts can
be advanced primarily by political means and not by specific legal battles
in court. Yet it is a necessary precondition for making law what it ought to
be—a central and important mechanism for promoting gender equality.
Of course shifting the focus from law to politics and creating a united
power base among women is not an easy goal to achieve. Feminists will have
to deal with many obstacles on the way before a real gender transformation in Israeli politics occurs. Just to mention some difficult questions that
come up in this context: How do we mobilize women as a group? How do
we recruit women to their own cause? How do we overcome the diversity
among women and establish a shared agenda? In sum, how do we promote
a steady gender gap in Israeli politics?
If Israeli feminists can find an answer to these queries, this will be the
most significant milestone on the road to gender equality.
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