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The fundamental question to which those articles give rise is that
of the appointment of temporary judges. The appointment of
temporary judges, either professional or lay, is a practice that
prevails in a number of countries represented on the First
Commission. The question is not relevant in the case of countries
where judges are elected,

The Commission thought it right to confine itself to considering
the appointment of temporary professional judges. The questions
that arise in relation to lay judges are too complex to be dealt
with in this Resolution. '

In the case of professional judges, a majority of members take the
view that, as a matter of general principle, temporary appointment
is wrong,. It is acceptable only exceptionally where it is necessary
for practical reasons and provided that both the appointment and
any renewal of it are govemed by rules subjecting them to control

“The courts guarantee the : "11-poaa ¥api 9xei pa .Case No. 82 B/1997 No. 108/1957
rule of law [or citizens in their relations with the legislative power and the executive
power — they can try the constitutionality of laws and have judicial power to review the
decisions of the executive. Since the State is a party in a considerable amount of cases
decided by the courts, it is especially impontant that the law-seeking public can have full
confidence in the individual judge making his judgement without having to consider any
negative consequences for his position. The judges’ irremovability in accordance with
section 22 of the Norwegian Constitution is therefore fundamental for the trust that the
law-seeking public can have in their objectivity.

...Temporary judges do not have the same protection of their positions as permanently
appointed judges in office have. For practical reasons one cannot completely avoid the
use of temporary appointed judges, but because of the difference in the protection of
their positions, the use is open to objections and should be restricted as far as possible.
This has also been emphasized by the Supreme Court, see especially in Rt. 1984, page
979 and Rt. 1995, page 506”

Cenclusions of the First Study Commisston of the International Association of Judges
on important issues concerning the judiciary (years 1980-1997), Dakar (Senegal), 26
November — 1st December 1983
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by the Judictary so as to ensure that the decision is not taken
solely by a political organ. The remedy against the risks inherent
in that kind of appointment is accordingly to be sought by way of
the method of appointment.

That is so, in particular, in the case of the temporary appointment
of retired judges to sit in the courts where they formerly sat
full-time.

The Commission is thus of the opinion that, whilst the principle
stated in the United Nations draft must be penerally approved, the
practical necessities facing many States must nonetheless be
taken into account,

The draft is therefore too rigid. 1lowszver, whilst qualifications
should be introduced into it, they should be precise in defining
very strictly, in the way stated above, the method of appointment
and of renewal of the appointment.

The Commission considers that the question of the appointiment
of judges for probationary period is different. One can allow that,
in countries with career judiciaries, it should be useful to require
a young person {o give proof of his or ker capabilities during a set
period before being definitely appointed. There also, however, it
is essential that the decision whether to reject or appoint a
candidate should be subject te the contral of a judicial body.
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