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religious sentiments. The Court did not review the constitusionality of the section
of the penal code on its face because the relevant Basic Law (Human Dignity and
Liberty, enacted in 1992)8 applies only with respect to prospective legislation.
The Court nonetheless was called upon to interpret the section in order to ensure
its application was consistent with the principles underlying the Basic Law. The
- Court upheld the conviction without committing itself to a narrow reading of the
tatute. It did not set a particularly high bar for ‘outrage’ (or in its Hebrew version,
gross infliction of hiarm to sentiments’) nor did it read the statute as requiring the
howing of high likelihood of disturbance of the peace or violence which may
tesult friom such infliction, Placing this case in a comparative perspective reveals
he significant gap that exists berween the US and Isracli approaches two free
peech. Had such a conviction been obtained in the United States, it would, in al
kelilivod, have been. invalidated on the grounds that a statute criminalizing
peech that outrages religious sentiments is invalid on its face under the First
Amendment.” While it is unlikely that the Israeli legislarure would have enacted
his Beitish Mandate-era statute today (if only because of the wide discredion it
ohfers upon the prosecutors), the Knesset nonetheless did not see fit to revoke
1e Act o1 otherwise amend it after the conviction.®

2. The Suszkin Case
On June 27, 1997, Tatyana Suszkin entered an area under the control of the
Palestinian Authority in' Hebron, carrying posters, designed and produced by her,
depicting a hand-drawn pig wearing 2 Muslim headdress (Kafia) with the nidme
Muhammad in Arabic and English sketched on its torso. The swine—considere:
particularly vile and defiling by Islam—held a pencil in one of its hooves and
appeared to be writing the Koran while stepping on it. Suszkin carried glue and
spray-paing, and was wearing a Kahane Chai' T-shirt. Israeli soldiers detained her
and handed her aver to the Israeli police. The following day, while on bail, she
hurled a stone at a Palestinian vehicle driving in the Hebron area. She ‘was
convicted in the district court, inter alia, of attempting to outrage® religious
feelings ($173 of the Israeli Penal Code) and received a sentence of three years in
jail.* The Israeli Supreme Court denied her appeal.® , 2
Justice Or, writing for the Supreme Court, noted that while the offence has
been on the books since the British Mandate,’ this case represented the first time
the Court had addressed and applied the criminal prohibition against outraging

! Rabbi Meir Kahane formed a political party that advocated the serict application of biblical ki
towards non-Jews, primarily Arabs, which' would have resulted in the confiscation of all Amb
propetty, the disenfranchisement of Arab vorers in elections for the Israeli parliament (the Knésse
the invalidation .and prohibition of any interfaith marriage berween Jews.and non-Jews,
ultimarely, the deportation of Arabs from Israel into neighbouring Arab countties. In. 1990 Kakiang
was murdered in the United States and his followers established a movement called Kabune-Ch
(Kahane is alive.} After his followers turned to actions against Arabs, the movemient was declared
terror-organization under Isracli law. For a review of these events, see FA 11280702 Cansral Fleciis
Conunitree for Sixgeenth Knesser v. MK Tibby [2003] 1srSC 57(4) 1, 52-3.

2 The section as enacted by the British staced that it is a crime {cartying up to one yexy
imprisonmen) for a person to publish any print, writing, effigy or image calculated or tending
ourrage the religious feelings or beliefs of others, or to urter in a public place an'in the hearings
another person any word or sound calculated or tending to’ outrage such feelings and beliefs. This
provision was part of a chapter on offences relating to religious and public monuments. The Hebrew
translation of this section of the Code, which became the official version upon the establishment
the State of Israel, carries 4 slighdly different meaning, as the words ‘calculated of tendiiig to cutmge
connoze in Hebrew ‘havifg the capacity of inflicting gross harm’, This essay will ‘use the original
British language, but it should be kept in mind that under Israeli law the notion of harm is explicir
the words of ‘the stature. b

3 CrmC (Jer) 436/97 FLrael v. Suszkin, [1997] 1stDC 97(5) 730, Suszkin ves convicted of an
attempt only, since there was no sufficient evidence that she acrually disaibured or posted the posic
She was also convicted for violating the prohibition against committing a racist acr (§ 144131 of
the Penal Code (1977)), for attempting to deface property, for endangering life on‘a highway aid for
supporting a terror organization {§ 4(g) of the Prevention of Terror Ordinance (1948}, us amended
in 1980), . :

% CrimA 697/98 Suszhin v. Iael {1998) IsiSC 52(3) 289, E

3 The starute was originally enacted in 1936 by the British as s. of the Criminal Code Ordinanc
(Palestine). The statutée was enacted by the High Commissioner—since the original design to have 2
local representative body as a legislarure failed-—and embodied provisions similar to those enacte
other parts of the empire. See N. Bentwich, ‘The New Criminal Code for Palestine” {1938) 20
Comp. Legis. and gl L. 71. . :

3. Offensive Speech: Diverging Normative Justifications

\s 2 normative matrer, the status of freedom of expression relative to other rights -
rovides a key theoretical distinceion between the Israeli and American systems.
The Istaeli system follows, as a general matter, Mill's teachings, according to
which-basic liberdies are legally protected, subject to the principle of harm: T am at

iberty to move my hands until I hit my neighbour’s nose, at which point I cause
ter harm and therefore am not at liberty to proceed.” The principle of harm is not
estricted, conceprually, to physical harm. Although Mill suggested thar speech

§ s amendad by Basic Law: Human Dignity and Liberty, 1994, S.H. 90.

bove all else, the First Amendment means thar government has no power o restrict expression
ecase of irs messige, its Ideas, ite subject mater, or its content. Pofice Deparement of City of Chicage v.
Mosey 408 US 92,.95-6 (1972), but see Beawharnais v. Hinois 343 US 250 (1952}, in which the
gurt relied on the then recent events of WWII and on the history of intertacial violence in Illinois to
Aiphold the ciiminalizadon of group libel. The validity and scope of Beuubarnais are unclear. In New
ark Times Co, v, Sullivan 376 US 254 (1964) the court ruled that contrary to Beauhuiviads libel is
wotected ander the Pifst Amendment, yet the case did nor address the issue of group libel (as distincs
om libel of @ public figure) nor the issue of the likeliheod for violence, both central to Beanfunnais.
he court was reluctine to review the matter in Smith v, Collin 439 US 916 (1978} (cert denied), and
t the.decision of the Jower courts, according o which Beauharnais is no longer good law, stand.

" The texc of the;statuce was in fact amended by the Knesser in 1988 bur not with respect to the
eadency o curtage’ section; the Knesset replaced the enumerated modes of publication {print,
titing, etc.) with the generic term ‘publicarion’. :

15 Mill, On Libergy wishh the Subjection of Wormen and Chapzers on Sscialiom (Catubridge: CUP,
989, 20, 56.
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should be protected against the religious forces mmmﬁsm o suppress it |
that speech may cause harm to the individual, not only indirectly, such as throu
libel, but also directly, by harming one’s mental state through é.ﬁg».wvﬁ
while a moral agent has the liberty to. express her autonomy %Ecmm...m_mw atid
speech, others have the right to be free from the harm caused v.%“mznr action mm.ﬂ
expressions. This basic understanding resulis in a structure o.m tights %B..%. ot
automatically place a premium on the protection of expression over other i
Nor does it necessarily distinguish between rights applicable to state acti
rights applicable in the private realm. From the perspective of %w...ﬁ.naa
macters less whether her right was infringed by the state or by 2 privaie acro
acting under the laws of the state.® Under the ‘general rights” mode P s nunity more generally. According to these arguments, expressive participa-
indeed instrumental to the pursuit of truth and for self-fulfilment, but othet rig ot only through voting buc also, if not mainly, through the voicing of
play an equally instrumental role in furthering equally important values, siig s opinion—is central to the processes: of establishing (and maintaining) the
the protection of the self and other aspects of autonomy. It is ﬂvaﬂm nds: between the various segments of heterogeneous societies, bonds which
surprising that in most of the common law world freedom: of expressior insform the various cornmunities into a ‘people’ or a sovereign. Put blundy: ‘T
deemed as necessarily ‘weightier’—whatever that may Bnmnllm.ﬁz. othefu losied o speak—therefore I belong,” Furthermore, scholas have noted that
damental rights.!’ Consequendy, to the extent that constitutional _u&.m 9 tights ferogensous societies a clash of values is almost inevitable, and thus it is
were enacted to protect fundamental rights—as is the case in Omnmmull.ﬁﬁ.a inevitsble that voicing some opinions would offend members of some
extent that the function of the state is to protect human rights or ﬁmﬁﬂ.@.moﬁa tinities. In 6rder to avoid the risk of imposing values of one commuity on
while guarding against violation of human rights—as is the case in mﬂ.ﬂ&. 0 ather by proscribing speech that offends one community but expresses the
WWII civil law and common law jurisdictions-—freedom of expression i | ues of another, 2 sound policy would be to establish a public sphere where
tected, but does not enjoy pre-eminence over other rights. embers, of all communities may express their values and opinions in a nearly

It is against that background that the US consticutional scructure is inn ted way. Such a sphere stands to mitigate the loss o Floyalty by members of
The US Constitution protects speech specifically, and does not plotec imanicy whose values would have been declared ‘inforior’ had the cphere
example, the freedom from emotional harm (to the extent that mzn.v wﬁaam be ved for content-based regulation. If the values of all communities are equally
caused by state -action). Neither is the right to be free from libel ..%mn_,m& cted to criticism, including ridicule, then the risk of fraying the social fabric
protected, so if the legislature revokes the statutory or .&a common law: pro sk which exists given the limited abiliy of the participatory yoring processes
tions against libel, the US Constitution need not be directly nammm&...._ﬁ o provide meaningful opportunity to influence the outcome o £ public debateis
seem, then, that the basic assumption under the US model is thac %n...n, Moreaver, such sphere allows—if not invites—participation by members
common law and legislative processes could provide m&nm:m.ﬁn._?.oﬁﬁmoz_ a3 ing diverse values, and in that respect, the claim is, the legitimacy” of the
emotional harm (or any other ‘civil’ or *private’) harm, and it s nﬁﬁ.nmnv;&mn 11 is mainained (or enhanced). Such sphere enables members of the various
the Federal constitution to guard against harms the regulation of whichcorild be imunities to examine their values and determine whether (or not) to transformn

entrusted to the ordinary structures of (accountable) governance, such as feg and adopt other values (or practices). In that respect, a public sphere where
.g&.opmcmmxvm&&onnmmmbmmmno:mobm:ﬁiﬂrﬂrn cm&mmizm?nﬁmwmow&nﬁ\

Fﬂﬁnm.H.Wnimr:oﬁrnwnmoxnnammwosoxanwm,roégmr_.mnmimm%no%
ection from the legislative process itself, even if such protection entalls —the demand for the availability of mechanisms to curtail the exercise of
.,oéﬁ.mwimmmvmomdmmno?rowoﬁmsam_mgmoﬂm_ :msmmongmmo:.nu

act that the US Constitution does not view freedom of expression as
i liberty coequal with othets and instead views it as a constitutive element of
emocratic soverelgnty; demands normacive justification. Traditional justifica-

semplified by Alexander Meiklejohn, highlight the importance of speech
the demtocratic voting process: speech is essential to informing people how to
theit ballot. ' Yer these justifications are subject 1o the objection that voting
tather crude and incomplete method of participation, and therefore a risk of
ation of social segments which values have nor played a meaningful part de
in'the formarion of policy on point is not insignificant. More recent and
ting justifications focus on the relationship berween speech, values, and

the protection the legislature (or the courts) could provide against emoz
harm.

teg Speech and Its Reliation to Self Government (New York: Harper, 19438).

obert Post, ‘Meildejohin’s Mistake: Individual Autonomy and the Reform of Public Dis-
04U ol L Rev. 1109, 1124-35 (1993); Robert Post, ‘Community and the First
ieat’ 29 Arizoina State I, [ 473 (1997); Robert Post, ‘Between Democracy and Communigy:
| Constirurion. of the Social Form’, in Democratic Community: Nowws XXXV 163-90
Chapman and Tan Shapir eds,, 1993); Robert Post, “The Constirutional Concept of Public
ieser Outrageous Opindon, Democratic Deliberation and Husler Magazine v, Falwel’, 103
Rev. 501 (1990).

19 ¢ R, Sunstein, “Neutrality in Constitutional Law (With mmmnE.WmmEnsR © momﬁm@
Ahortion, and Surrogacy)’ (1992} 92 Celum. L. Rew.'l; C. R, Sunstein,. .ﬁ.& Dartial .ﬁe i
{Cambridge, MA: Harvard UP, 1993), 71-5; L. M. Seidman and M. V. Tuslner, Reminans of B
Conternporary Constigutiornal Istses (New York: OUP, 1996), 89. s

'Y See D. Feldman, Civil Liberties and Human Rights in England and Wales, ind edi
OUP, 2002), 765—74. ,
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jauld like to be able to criticize all edifices of power by empowering individual
ritique (as an expression of human dignity), and those of the ‘religious conser-
atives’, who would like to ensure the respece toward ‘basic values’, including the
.mma@ of religion (and of man, created in God’s tmage}.'”

it could be argued that behind the choice to place human dignity, rather than
spression, at the core of the Basic Law lies the realization that Israel is even more
cterogencous than the United States; the bonds that tie the various communities
ito a “polity’ are threatened by truly deep divides. Whereas the people of the
Jnited States share the American- dream~~the pursuit of liberty (and wealth)—
¢ various communities that comprise the Israeli society have radically differenc
orions regarding the identity of the state. Consequently, it is unclear thar
nshrining speech, rather than human dignity, will serve well as the uniting value
ver which the vatious communities form their loyalty ro the polity. As courts
m”n..mmumnﬁ the Basic Law, they will have to decide whether the right of human
ignity (situated at the constitutional level) also encompasses the protection of
reedom of expression {(already recognized as a fundamental right in Israeli
dministrative law), and if so, what the contours of protected speech are within
e right of human digniry.

The upshot of these ESTR_E& _Eﬁ_mnmﬂonw is the constitutional ?oanucm
of a sphere of debatc and exchange of ideas structured around the concept. of
public reason: we'seck to convirice each other by putting forward atguments thiu
we believe resonate better with the principles of reason and best reflect our sens
of justice as an expression of our experience. To the extent that @:EF disconrse
about ‘legitimacy’, then legitimacy, morally speaking, is an expression of reason,

Clearly, this normative argument also has sociological dimensions. The Usited
States was formed as a nation of immigrants, not as an organic mﬁrBo-@o:mnmm un
with shared history, customs, and mores. It is no surprise, then, that the pros
tection of speech was necessary in order to generate ‘peoplehood’s As Robert mo
demonstrates, contrary to the common law model where speech is.seen asa thie
to solidarity, to the community mores and to loyalty to King and County, %9&
in the United States, given its highly heterogeneous social fabric, plays an essential
role in the formation of a political commuhity. Therefore the: constitutional
protection of speech can be scen as protecting that which binds the Americar
meta-community (or community of communities) together. Post also suggests
that given the heterogeneous nature of the US society, the constitutional pro-
tection of speech allows members of various communities, with differing value .
to maineain their faith in (or loyalty to) the American nation. As is appiré In any event, it is easy to see that the statute undetlying Swzkin would. fare
under this sociological approach emotions play a role as central as reason, and trer. in Tsrael than it would in the United States: while freedom of expression
therefore a tension arises beeween the normative justification for public discoliz wld be %E&@ from human dignity, so could the freedom from digpitary
(which is centred around reason) and the sociological (or cultural) .mmww.ommw.ﬁ th am. ' In fact, it seems ﬂ.wmﬁ freedom from dignitary harm is at least as closely
importance of public discourse which presumes a loss of legitinacy i passiot oinecter to human dignity as freedom ow expression. After all, one’s dignity is
based claims are unprotected, The USjurisprudence is less than.consistentoni ¢ fiended if one cannot freely expresses one’s artitude, but one’s dignity is equaily

point by protecting emotive speech?® while highlighting the importance of piih if not more directly) offended if one is m_um:dmnm or humiliated (at least if dignity is
discourse as 4 reason-based instrument. !¢ en to mean also ‘honourable standing’ or ‘equal membership’). Speech or an

While not all US scholars are convinced that the Us Eon_mw is necessarily ipressive act that humiliates Muslim worshipers, therefore, has 2 weaker claim to
superior,'? it is difficult to ignore its influence. In contrast, for the time wﬂmw i ightened conistitutional protection in lsrael because that very speech violates
Jeast, the constitutional right that organizes the Isracli systemi is human dignity: In other aspects of the right of human dignity, such as a Muslim’s right to be free
enacting Basic-Law: Human Dignity and Liberty, the Knesser deliberately o mmmmﬁw&.w harm on account of their religious beliefs. A different ordering of
omitted the express protection of speech.’® We can assume that this was s democratic values, expressed in a different structure of rights, thus appears to be
least in parr, because the Knesset felt that granting freedom of ‘speech cons eparae the Tsraeli system from its US counterpart.
tutional status would excessively limit governmental powers. to balancé (of .
appease) the different interests at stake: those of the chmmaan ‘fiberals;’ ,,&5

4, Offensive Speech: Is Religion Normatively Special?

13 Coben v. ﬁ.&a\.cSS 403 US 15 (1971); Hustler Mugazine, Inc. v. Fahoel] 485 US 46 ﬂwmm
Y Pun e Braditrecr v, Greensmoss Builders 472 US 749 (1985) 787, Justice Brennan (disse
“The breadth of this protection evinces recognition that freedom of expression is not only ésser
check tyranny and foster self-government but also intrinsic to individual liberty and dignity’
instrumental in society’s search for trmhy’ (citing Bose Corp. v. Consupier’s Union.of the Unitid Stafes
Ine. 466 US. 485, 503-504 (1984); Whimey v. California 274 US 357, 375 (1927}, Bratide |
concurring. .
15 Gee eg, F. Schauer, ‘Must Speech Be Special?’ {1983) 78 Nuw. Ul L, Rev, 1284,
16 For the political background that led to the adoption of the basic laws, see.]. Karp, ‘Basic L
Human Dignity and Liberty—A Biography. of Power Scruggles” (1993) 1 Miskhpas Q%i&& 2

The [stacli statute goes a step further in separating itself from the US approach: it
ingles out a certain class of speech—that which offends religious seasibilities-—
wverother classes of offensive speech, and is thus content-oriented and

-ihid. See also Justice Dorner in PPA (Prisoner Perition Appeal) 4463/94 Golan v. Prison Services
1996} 1s1SC 50(4) 136,
3 T dhe Miiller v, Minister af Defonse (1995) IstSC 49(4) 94 at 131, Justice Dorner says that there

ng doubt that the purpese of the Basic Law is to prevent humiliation.
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oyalty 1o the state (and fellow citizens). While the civil religion of the US
ufages people to fight to protect the rights of all citizens to express their
w, the various religions chat comprise the religious fabric in Israel face certain
cit religious duties if certain statements are expressed, including the refigious

discriminates on the basis of the speaker’s Snévoubﬁ UnderIstaeli law ther
offence that criminalizes infliction of emotional harm as sucl {other than tg
which includes emotional torture'®). Do religion and religious feelings b
independent value? According to the standard liberal model, all rights e
equal respect and thus the law should equally protect againstharm to all-
sentiments, not just religious ones. Some Israeli scholars have indeed siig
¢har singling out harm to religious sentiments is problematic—a legal art
from pre-liberal times?>—and that perhaps the court should i Eﬁm%ﬁ. thesta
tory scheme to mitigate differences between types of emotionial harm.
Orthers, in contrast, have mcmmmﬂ& that religious beliefs are unique

the Muslim wordd over the cartoons of Muhammad demonstrate this atti-
“lo-light of human history, some would say that securing against-such

Mareover, those who call for treating religion distinctively could remind us that
ligion, speech plays a'unique role by connecting a person to God positively
erﬁi is'an institutionalized normative regime that competes with: th ei) or negatively (blasphemy). It is not ‘just an opinion’. Moreover, religious
regime of the modern state on a fundamental level.#* On. this view, it'i§ prude i such as prayer, is often a communal act and thus the community has a
to accord religious sentiments a greater margin of tolerance; so s not ccestake in the content of the speech. Such speech may bring good (biessing)
believers into having to choose between the authority of the Stare; iy harn (curse) to others, and thus the others, namely the community, are
authority of their religion (namely, the mEToDQ of God). Just as-state ly involved-in the ace of religiously-relevant speech, if only because it is the
religion may clash over issues such as service in the (secular) military, 50 could Jigious duty of the community to care for its members.

state and religion clash when religion contains duties to suppress certain tyies Those who view the challenge posed by religion as unique suggest that the
of speech (protected by the secular constitution}. It is therefore no wondet: th Including the judiciary, should demonstrate extra-sensitivity ro religious
the British legislature saw fit to prohibir speech derisive to other pmwm_ozm ntiments of all, According to this approach, the potential chill emanaring from
only would such speech likely result in actual violence, but-of equal imporiance chibition against erHomm_% offensive speech could be mitigated by sound
such speech would bring the foundation upon which the modem stawe: (an secutorial policy to restrict prosecution to the most extreme cases (for pros-
.rule of law) rests into direct conflict with the foundation upon which re tionr would not only directly violate the liberty of the speakers but also risk
(and religious law) rest, to the detriment of both. This tension may be nmwn - deepening social rifts by making martyrs out of the jailed speakers).
acute in Israel, a Jewish democracy that does not separate state and ‘religion orwithstanding the arguments raised above, it is far from clear that religion

While the US Constitution, which does separate state from erwo: ar by Id .M_&ama receive special treatment. Beliefs as strongly held as religion—such
'seen as playing the role of an ali-encompassing civil religion,”* such a role

ogical commitments—may also clash and pose an equal threat to the social
would amount to a direct clash between stare and deity-based religion? Wt and some ideclogies may include a moral duty to suppress speech detri-
the US public discourse is, as an essential part of this civil religion, taken'to al'to irs core values. Moreover, it'is not clear that heightened civility is the
sacred domain of thought and critique, this may not be so in.societies wl logical solution to religious clashes. It could still be the case that a sphere:
deity-based religion is not separated from the state and whete public.dise it is accepted that 4l are free t express their sentiments, En_:&mm {reli-
not sacred for the sake of discourse (thought, deliberation, ete.) but rathe sentiments that offend the (religious) sentiments of others would allow for
either sacred or sacrilegious, depending on whether the speech (and its régul existence without fracturing society. Stifling the expression of offensive sen-
force citizens to chose between their loyalty to God (and God's 855%:&

ments—for example: the Jews are the chosen people and are therefore ‘superior’;
¢ Jews have sinned for not accepting Jesus; or that Muhammad is the bearer of
hrand the last propher that oughe not be ridiculed—-may equally lead to
nation of some (if not all) groups. Attempting o chart a ‘correct’ balance
etwaen religious sentiments, sentiments in general, and free speech appears ever
s .&E?n. As the debate regarding the appropriate protection speech (and
iotis beliefs) should be accorded continues, the law on the Isracli books
aips, and amending it or declaring its application unconstiturional would
quite marshalling good enough reasons. Thus far, the practical solution in Istael
been o leave the law on the books but to enforce it ‘only in the rarest
umstances {Swszkin being the only documented one in recent memory).

s

19 The one exception is the 5. 368¢ of the Penal Code (1977) that criminalizes emotionl zhi
among the offences agzinst minors and helpless. .

2% D, Sratman, Ecnﬁbm Religious Feelings’, in M. Mautner et al (eds.). EES.“.&E
Jewish and Democratic State (Tel Aviv: Ramot Univ Tel Aviv, 1998),

*1'1. Englard, Religiows Law in the Israel Legal System (Jersualem: Hirry Sache
For Legislacive Research and Comparative Law, Hebrew Uniy, 1975), 33-4c¢. S

2R N. Bellah, ‘Civil Religion in America’ (1967) 96 Deedalus . At Zioud, Aris and §
Bellah and P. H. Hamamend, Varicties of Civil Religivns (San Francisco: Harper 8 Row, 19
also M. Ciist, From Civil to Political Religion: The Insersecrien of Culture, Religion 4
(Waterloo, Ont.: Wilfrid Laurier UP, 2001), 47-89.

23 G. Sapir, “The Baundaries of Establishmesit of Religion’ @oomv 8 .?btw bpas QSNE:.S
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y. be captured by forces that would harm the Jewish people.?® Jews have
crefore insisted on maintaining social structures that are separate from the state,
and are often at. odds with-the state. The Israeli Court must therefore steer 2
ouirsé between the attitude that the stace is the manifestation of peoplehood (and
hus cannot be viewed as “the enemy’), and on the other hand the remnants of
asporaic acttudes reflecting the culture of collective autonomy from state law
nd:hints of illegalisin (or disrespect towards civil autherity).?” The ambivalent
tritude in Lsrael toward law as “our’ norms and law as ‘their’ decrees thus adds a
ar of complexity to the justifications the Court provides for its doctrine and
iervention. Put differently: if in the United States the court acts on behalf of the
nstitution as embodying the values and symbols of “We, the People’ by
tecring the individual members of the people from the power of the execurive
nd’the legislature~—on behalf of whom, and against whom, does the Israeli
ol det? :

Until 1995, the Isracli Court positioned itself as protecting the people against
¢ execurive by acting as the agent of the legislature in reviewing the acts of the
uteaucracy. The Court refrained from exercising constitutional judicial review of
atates and restricted itself to administrative review (which included the
svelopment of a judicially created bill of rights). Although the Basic Laws
nacted in 1992 did not expressly provide for judicial review of legislation, in
995 the Court construed these laws as conferring such authority upon it, and
sequently the tension between the Court as the agent of the state and the
rt a5 an agent'of the people intensified. More specifically, in exercising judicial
view for the protection of speech the Israeli Court faces the following dilemma:
the one hand, it could portray free speech as a fundamental civic value {and
us porttay itself as acting in the name of the people against the state). This
dosition is problemaric, however, because the values of the Jewish people may be
roble and just, but free speech is not prominent among them. Therefore the
ort might be perceived as imposing civic values which are not home-grown,
ereby placing itself in an even greater adversarial position vis-a-vis the Srate of
he Jewish people. If, on the other hand, the Court portrays itself as a formalist
agent of the state and its faws, it would require some creative rhetoric to justify
tiking down laws of the state on behalf of the state, especially given the legis-
larive silence on the matter of judicial review and its decision not to enumerate
speech as a protected right.

5. Citizens, State, and mwown.r

The regulation of speech—and in particular hate speech—also calls to ou
attention the different attitudes regarding the relationship between stare an:
citizen. The US approach to the protection of speech (and constitutional right
general) assumes some momnnn of adversity between citizen and ‘state: while
three branches of government are there to govern on behalf of thepeople, the'state
nonetheless remains a threat individual liberty, The Leviathan is dangerous and
is natural and desirable that the people should distrust the exercise of power
state agents (as these agents may have an interest in broadening 4nd consoliditing
their power). .

This adversary position is not necessarily shared in other common Jaw
democracies. The notion of responsible government—that we should trust mﬁ
government to carry out the public mandate granted to it—is prevalent i
countries such as Canada.?* The idea that the representatives can be rrused 't
- protect the rights and incerests of their constituencies was often raised ‘as‘ar
argument against the necessity of enacting a constitutional bill of tights:in
Canada,?® and when one was adopted it was not a result of a crisis- if i
protection of human rights, but rather as a vehicle to establish common ideniity.
upon which all Canadians would unite*® The Canadian Charter of rights:
which enshrines all basic civic and political rights, excepr, interestingly, propery
rights—was not taken by the courts as necessarily establishing adversicy betw
the government and the citizenry bue Eﬁrmn as teinforcing the basic mmsﬁm@ dut
officials owe the public,

In this respect, the situation in TIsrael is even more complex. The jewish peop
struggled for sovereignty for years. The establishment of the state of Isracl, a5
national home for the Jewish people, creates a special relationship berween th
community and the state: it represents the affirmation of dreams and aspiration:
rather than a dangerous Leviathan.?” Approached from this angle, Tsrael is mor
Canadian than Canada. Nevertheless, centuries of living in the Diaspora hav
taught Jews to view the official branches of the state as something thar ultimae

P W memm. Comstitutivial Law of Canada (Scarborough, Ont: Catswell, Zcb 2231
J. L. Hieberr, ‘New Constitutdonal Ideas: Can New Patliamentary Models Resist Judicial UQB
When Interpreting Rights?’ {2004) 82 Tex. L. Rew. 1963, 1963-4, .

2% See M. Mandel, The Charter of Rights and the Legnlization of Polities #n Canad ﬁ.oaﬁ *# The objection toward civil autherity is a central motive of the Jewish Diaspora folklore and was
Thompson Educational Publishing, 1994), 39-46. tral in the clandestine efforts to bring Jews to Israel and settle the land under British rule. See the

26 Gee Hogg (. 24 above), 694; A. Cairns, Charter versus Federalism; 5_% Dilesmas of o&% sory “Hadrashe', in H. Haim, Hadrasha and Other Stories (Tel Aviv: Dvir, 1991), 127, See
tutional Reform {Montreal; Buffalo: McGill-Queen's UP, 1992); R. Gwyn, “Trudesw: The Tdes Shprinzak, Every Mean Whatsoever Is Right In His Own Eyes: Hlegalism In Iracli Society (Tel Aviv:
Canadianism’, in A. Cohen z2nd J. L. Granatstein (eds.), Trudeau’s Shadow: H&m Life and nmmsQ jas Poalim, 1986).

Pierre Elliver ﬂ:h&. 21 { Toronto: Random House of Canada, 1998}, - 52 Yo, see the contrasdng opinions expressed by Fustices Zamir and Cheshin in HCJ 164/97

27 Tsrael’s declatation of independence emphasizes the historical bond betwein: the Jewish | vne ! Cantermy Lid. v, Minisiey of Fimce, Department of Custorns and VAT [1998] IsiSC 52(1) 289,
and the state, and calls the Jewish Diaspora to join the bistorical act of building a Jewis fegarding the desizable relationship between the state and the individual, and especially the fiduciary
Official Paper (1} 14.5.1948, 1 (14 August 1948). ; iy owed by the individual toward the stare,
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eaiing of words—-spoken and written—is different; this is so because the
owet of the word is different. According to this hypothesis, in the United States,
hie'word is the opinion of the speaker to which he or she is entitled. In Israel,
ords have an independent force; nearly mystical. Somewhat paradoxically, words
r¢ taken more serfously in Israel than in the United States, and therefore receive
ower-legal protection. In Tsrael words are more dangerous—not necessarily
scaise of the reaction they may elicic from others but because of their
ey nature-—and therefore the speaker should beware (and the state may
crceive a stronger justification for regulation). Words are seen as having the
ower to constitute reality.?! In the United States, one person’s word does not
cessarily have substantial weight when it clashes with another person’s word,
Not so in Israel. Each speaker is taken as having a formative power, and once
word is spoken it cannot be taken back. Public discourse, therefore, is not
m?.@woam a political exchange of ideas based upon persuasion; rather public
iscourse in infused with transformative speech acts. As if the speaking of the
vord-has 2 role both in reflecting and constructing the world around us, where

The telationship between citizen, state and speech is complicated for ¥
another reason: the degisions of the Court are themselves also speech. The cou
speech (about speech) is an essential component in the formation: of the wéowm_
ethos. While this echos addresses the aforementioned tension between responsibl
government and limited government, its main thrust is the formarion of et
bership in the community, including the formation of what this membership
entails, Put differently, in deciding marters of hate speech, such gs the Su ki
case; the court is engaged not only in manoeuvting between “our law’ and ‘the
dectees” but also between ‘us’ and ‘them.” In legal disputes over what consticat
hate speech and whether such speech is nonetheless protected, it is often the case
that the court informs us that Vmﬁn should not be expressed at ‘them,’ _umnmzmm they
are in fact (the court argues) part of ‘us’.?® By making pronouncements on'whatit
means to be a member of the Israeli community—and whar rights-and obligariens
come along with that Bnavnnmr%lnvm court thus impacts Iseacl’s defica
politics of identity. The court’s legally binding speech is therefore 2 factorin
establishing the shared beliefs that bind the different factions of the Isracli socicty .

into a polity. However, since Israclis have yet to reach a shared mzmﬁmﬂzmam mages and symbols, rationality and emotions, passion and reason, truths and
the nature of the state {Jewish and/or democratic), the court’s pronouncemients elieves, past and. future, human autonomy and divine intervention are all
regarding who We the People are (what we stand for and what ducies we owe out neerlaced. : .
fellow citizens) are bound to offend some and appear to- others as illegitimar From the perspective of an informed observer it seems that words spoken by a
ventures into the sphere best left to political parties and the generaf populace. Th oo regarding another person in the Israeli society tie both the speaker and
vagueness of the term ‘human dignity’ allows the court to navigare berween he subject of the speech to the collective, in a different manner than in the
universalist notion of a community of moral agents to which all belong ( tited States. In the United States—rto the extent that we may talk about the
which the court protects against the state—and a particularisric notion ‘of the ited Seates in singular terms—a prevailing narrative is that people define
Israeli community, where group membership matters, where accommodatian o rmﬁmﬁw muo:wr their own %mmnr wza to an extent, take pride in rmﬁsm a
the various groups is central, and where the court plays the role.of a state wmm_: i
ensuring such accommodation. -

o o.m others. In Israel, on the other hand, the prevailing narrative—again,
mossly generalizing-~is that the status of a person and her belonging in the
sllective is determined in no small degree by what people say about her. Thaus,
"Hm.ﬂmr ‘thick skin’ means detachment, alienation, and perhaps uncaring, a
osition seen as reflecting negatively on the moral fibre of the person.

While in a rather heterogeneous society like the Unired States speech forms the
ommon ground which citizens as speakers share, speech in Israel, a hyper-
IEIEr0gENEots society, is often perccived as a threat to the complex mechanism
f keeping the various social units together. At least as far as political speech is
nceined, the American system acts as if there exists an ‘all-American’ sphere

6. Hrm Cultural Significance of Speech

A fuller explanacion for the different approaches to the protection of free speec
adopted in the United States and Israel requites us to delve even deepet b
exploring the meaning of speech itself. Fach society may have a different collective
conception of what it means to ‘speak’. As alluded to “eatlier, the tilr
understanding of ‘speech’ raises the possible singularity of religious speech B
there are other cultural elements thac suggest thac “speaking’ in.the United Sta
raay not necessarily be the same as ‘speaking’ in Israel. Although scant reli
mB_uEn& data on point exists, it is bo:anrm_mmm submitted that in Istacl, the

1@ Biblical saylng: ‘Death and life are ar the behest the mcnm:a ‘(Proverbs 18, 21}, is used
cqliently, The imporrance of words in the Israeli public sphere is refiected in the high interest and
reaction to the mystical-religious ‘pulsa de-nura’ ricuals held by natonal religious extremists in
ey ¥ bring a curse upon Prime Ministers Rabin and Sharon. See A. Baline et al,, ‘A “pulsa
titual was held for Prime Miniscer Sharon: “If he dies there will be no &mnzmmmanUm_ ’
= 28 July 200%. See also S, Han, “‘Curse and tell’, Ha'lzrers 28 July 2005, noting that the ritual
il ccome a mediz ovént 5_905 much religious content.

3¢ M. J. Matsuda, in “Public Response to Racist Speech: Considering the Victim's Story .
87 Mich. L. Rev, 2320, 2345-8, says thar the prohibition should guarantee thac minorities carp
equal and safe part of society.
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oning?* Comparative law, while informative and inspirational, is therefore
imited source of law according to the Israeli Court, not only because it lacks
uthority, but because its origins are rooted in systems with nrmunnnbﬁ social

us-and legal conceptions.

where speech is not only the émblem of individual liberty, bur it prot
serves to unite the different individuals (and the-different commudites) i

struggles it is facing: “We are all Israelis since we all face the same. challe eng
missions; inflicting wmﬁb on &5 mosaic of vm:nmm that mond %m FE

7. Legal Cultures—Balancing Words

atiention o the rhetorieal tools available to judges in addressing offensive
ch reveals another significant difference between US and Israeli doctrine: the
balancing’. Whereas in the US the notion of balancing freedom of
sion with other rights has met with notable opposition,®® judges and
chilirs in . Istael have wholeheartedly embraced the balancing methodology.”
cover; what resembles in the US the language of ‘balancing’ is often applied in
‘that is not. Many of the doctrines that imply a balance of sorts (between
¢ ‘trice” of suppressing speech and the weight of the governmental interest)
mine the resulting outcome. This is most evident with respect to the
ciiieiny’ that the Court applies to content-based restriction on public
seourse which requires the state to show chat the regulation serves a ‘compelling’
ciest and is narrewly tailored to achieve this interest.*® While it could be
hat implicit in this doctrine is the relative “weights® of the value under-
ing the state interest and the value of free speech, in fact the docerine is ser and
nly in.very limited circumstances will the Court find that the state
.noammmmbm. enough and that the means used by the state are narrowly

would urge alt members of the man@ to view the commitment to ma speel
the _umnr,oﬁ_ﬂ v:bn;&m upon which to establish Ema_um:r%, the. %mﬁ%

provide further _Em_mrﬁm into someé of the differerices between me_mm
discussed above. As mentioned, the Isracli Courr, as an organ of the stat
to. chare its course not only berween opposing attitudes towards ‘the
“ours” or ‘theirs’ but also with respect to its own role, given the rerisi
the civil religion (liberalism) and the deity-based réligions cw Judaism: ne
Islam. On the one hand, the Court is expected to appear as a neutr!
devoid of any value-laden tilt toward one conception of the state or an
alone one ideology over another. Public confidence rests on. the assump
that judges separate themselves from the passionate batle of- &9

ically fought in the Israeli public sphere. On the other hand, the no
the court is fully separated from the other organs of stare moé:ﬁﬁn at from
certain ideology—a virtue, under the US model of separation of |
seen not only as unrealistic by some, but as undesirable it Jstael. 3 In the f
analysis, all the organs of the state are burdened with the collectivelniss
creating and sustaining a wmﬁzmw n_naoﬂmnvn the courts mwom dg et o

hief Justice Baralsin HCJ-1715/97 Lishkat Menahaley Hashka'ot v. Minisier of Finance
1SC31{4) 367 at 403: “Indeed, comparative law reassures the judge chat the interpretation
Jegal cext is accepred arid works well in other jurisdictions. However, comparative
ought not lead to HBMEMSS and disparagement. The ultimate decision must always be
Mottover, we should also be:aware of the _:ﬁ:waonm of comparative law. The Jaw reflects the
nd ot soctery is differens from other socieries.

‘Aleinikoff, ‘Constitutional Law in the Age of Balancing’ (1987) 96 Yale L], 943, The
inent opponent of balancing on the US Supreme Court was Justice Hugo Black. See eg,
Timies Co. v. Unired Stares 403 US 713, 714-20 (1971), Black, J., concurring: H. L. Black,
F Rights'(1960) 35 N ¥ U L. Rev. 865,

TA53/83 Levi v. Southersy Dis. Commissivner [1988] IstSC 38(2) 393, 400, Justice Barak
asicling is recognized ini the Tseacti law as an expression of the non-absolute status of rights,
Humm.m.&r ‘Freedotn of Speech and the Legal Foundarion of the Press’ (2000) 31 Mishpatism
cnvenistl, ‘Regulating Speceh in 4 Divided Sociery” (1999) 30 Adfishparim 29.

ol v Barry 485 US 312:(1988); Carey v. Brown 447 US 455, 461 {1980). But see Burson v.
US 191(1992) Awstin v, Michigan Chamber of Cornmerce 494 US 652 {1990). This
ing was referred by schiolars as ‘definitional’ or ‘principled’ balancing, contrasted with
iancing, See M. B. Nishmer, Nimmer on Freedom of Speech: A Treasise on the Theory of the
Awendmizs 1-15-1-24 (19843 S. H. Shiffrin, The First Awendment, Deinasracy and Ronwance
die MA: Harvard UT, 1990}, 32. The ‘definitional’ v. ‘ad-hoc’ are similar to the Israeli
i horizontal but are not identicel. Eg, “ad-hoc’ balancing implies an ‘all things considered’
whitteas “hotizonedl” balancing may entail a principled analysis of the relative ‘weight” of the
¢ (as well a5 a principled analysis of the alrernative ways available ar minimizing the
{igement of the .&&Fsm Tights).

democtracy? m_.oE its Enﬂunc:u Israel mo:mrﬁ to be more than yet mzc%m
state; it sought to express Jewish values. It is therefore no wonder that tt
while striving to ensure the robust sphere of the exchange of idexs, ideolog
beliefs as the tenets of liberal democracy everywhere demand, is nonetheléss

* According to Daphne Barak-Erez, the identification of the Tsraeli ,mmm_mam C
nationai ideology is the source of the public confidence in it, See her Milesrone Judgmentiof
Supreme Conrz (Tel Aviv: Minlstry of Defense and the Broadcast UP, 2603), 128;
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Rachér, che haym the specific offence set to prevent is the harm to religious
he Courr wondered whether the prosecution should show that it is
riain that the speech will cause such harm, or whether the prosecution
how only that it is probable, or highly probable, but not nearly certain that
lication would outrage religious sentiment.*¢ The answer to that question
1 the relative weight (or importance) of the governmental interest. The

mpelling the interest is, the greater the harm its frustration would impose,
lierefore the longer the leash the Court would accord the state in demon-
the likelihood that the harm would in fact materialize. What is the weight

. enough tailored to pass muster. In Israel, this is referred to as ‘vertical ba
the public interest is placed ‘above’ the right—or is “weightier’ than'th
but it will trump the right only if the state demonstrates that the
certainty that the interest will sustain a serious injury if the speech’ will
suppressed. The term ‘balancing’ notwithstanding, the Cowr in maw
engaged in a formalistic methodology that provides rule-like ?o?n:a: focertln
types of speech. -
A different kind of balancing is what the mmmm&_ Court calls” Horizone
balancing:®® the balancing between two rights, when the :court act dlly b
‘weigh’ the importance of each right {ie, the value it _umcﬂnnﬁ and how'mu mw.w..m religious sentiments? In Israel—perhaps in all democracies, but cer-
each. right is being infringed by the state action.?? This is indeed true bila [sracl-—that would be a hard question to answer. After somewhat ser-
since the court is seeking a ‘margin of accommodation” for both rights Bt ..me.oammu the Court left the matter undecided. It found that in any event,
promise’ berween the two rights* that reflects their exact weight: tad . corrainty’ test was met: it was nearly certain that had the posters been
circumstances. Despite the scientific precision the test implies, hotizant derid o handed to Palesiinians in Hebron, serious harm to religious sentiments
ancing is subject to the obvieus criticism of the absence of a shared met [ fiave been inflicted %3 Yer the Court expressed no reservations in principle
ﬁrmﬁ this amorphous process allows the court to reach ‘ad hoc, resulr oiten o down: the path of horizontal balancing, had the evidence been different.
decisions. As obvious as the methodological difficulties of ro&mom&_ bad f the Cowrt’s relative comfort with horizontal balancing rests on an
may be, the Israeli legal oEEH.m expressed, until recently, little or no rese .mmﬁﬁﬁmmmw feature Sgnv was soﬁ m:.mmnbﬁ in h&.ﬁ?ab a criminal ﬁumm&
regarding its application. :
In Suzkin, the need to balance arose as the Court tried to @2%95& ¥
the fower courts had struck the right balance between freedom of expressi s mmdm,ﬁ.&ﬁ state, mzm therefore its _um_msnEm doctrine is BR_% mm@r& in
the value of rolerance of religious beliefs. Recall thac Ms. Suszkin was rotchiureed = 3¢ et courts. [t is therefore not surprising that the Israeli Courc approves of
with violating an ordinary ‘breach of the peace’ offence, and thus the | balancing, knowing that such balancing grants it greater latitude to
not required to examine whether her expressive conduce would bring .mw.c ired :
and whether such riots, under the circumstances, would be.a-form of s hegkls

1n the US, in which the Supreme Court exercises exclusively appellate
tion in free speech cases over myriad lower courts, horizoncal balancing
rove unmanageableé and undermine the law’s duty to treat like cases alike.

481193 Dayan v. Wilky Jerusalem Districe Comunneler [1994] IstSC 48(2} 456; HC]
e v Sewthern District Commander [1984] IstSC 38(2) 393, and HC] 148/79 Saar v,
{inisier [1980] 1stSC 34(2) 169, all addressing directly or indirectly, whether opposition
ssible audience is a legirimiase concern for not providing a permit for a demonstration.
-in‘the US Forspth G Cosinty Georgia. v. Nationalist Movement 505 US 123 (1992}, Perhaps
maus US case pn point is the Skokie affair, dealing with the rights of Neo-Nazis to march
tréets of the vitlage of Skokie, a town with a large Jewish population including survivors of and
fiad yelatives who perished in the Halocaust). See Collin v. Smith 447 F.Supp. 676 (N.D.
Laffirmed 578 F.2d 1197 (7th Cir, 1978).
dérérmining what outrage t0 religious feelings is, the Courr relied on an article by Statrnan in.
and stated that ‘one outrages another person religious feelings when his behaviour causes
.cmnmco? insulr, etc and these feelings were not stirred badn't the other person

movement. In CrimA 126/62 Disenchik v. Attorney General 11963] IstSC. 17(1) 179,32
between the interest of malntaining an independent judiciary (thatensures due proces
freedom of expression. “This could be compared to the language the US courts gse
the strict scrutiny standard when the government uses race as a criterion for its acdon? suc
will be allowed to stand only if it is absolutely necessary for achieving a compelling staté interes
the use of race is tarrowly tailored to such an achievement. See Koremasin v, US 323 US2140044]
where the court tuled that exclusion of chizens of Japanese ancestry from certain West C
was justified because of the compelling need to prevent sabotage.
38 See HCJ 2481/93 b@sﬁ v. Wik, Jerusalem District Commmander [1994] 1sSC48(2)
39 Justice Dorner says in HCJ 1514/01 Gur-Aryeh v, Second Television and Radio Aither
IsrSC 55(4) at 285 thar ‘the purpose of the horizontal balance is to minimize che inf
both rights” by allowing a minimal Em.EmmEn:n of each right by the other. ‘If rhe coexiste)
possible, the right that will outweigh the other is the one that the consequence % It infrigis
_:mﬁ_una greater harm for the individual.”
Compare, in the US context, the clash _unnénn: the righr to vote and-the: :mm: w0 mm
v, MJ? pidn 504 US 191(1992).
! See Aleinikoff in n, 34 above.

mab.moﬁwm Sushin v. Lrael [1998) IsrSC 52(3) 289, 306-7.

he ‘ot rejected Suszldn’s claim that only an expert can derermine the intensity of the
harm caused co the religions feelings of Muslim believers (Swuszhin IstSC 52(3) at
iticize the reliance’on probabilities in this context: either a certain statement does ommnﬁn_
1 does nor, and the-court, like any member of seciety, is equipped with the necessary
rstandings ro make this determination, See HCJ 806/88 Universal Gty Stadios Ine. v. Film
evipw BD (19897 1siSC-43(2) 22, 42.
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This unusual institudional feature of the Israeli system is, However, in.the proces
of changing, as the jurisdiction over public law matters is being transferred, slowl
but surely, to the district court level (the intermediate level in-Israel, above th
courts of the peace). One can expect that unless matters of constitutional law ar
restricted solely to the Supreme Court sitting as a constitutional cour—an idé
that is being discussed but which raises a host of problems—the application of th
balancing doctrine in lower courts in Isracl is likely to raise serious issies o
uniformity.* ”.

ve sidestepped: the  quagmire of selectively protecting religious sensibilities,
rthermore, the judges would not have had to go down the slippety slope of
tobabilities—whether it was likely, probable, highly probable, or nearly certain
it feclings wauld be hurt. Nor would they have needed to determine the ‘degree
f injury’ or the extent of emotional harm suffered {or likely to be suffered) by the
idience, Had Suszkin been indicted for attempting to breach the peace it is not
ai-fetched to-assume that her indictment would have been allowed to stand even
n'the United States. If calling a police officer ‘a damned Fascist’™ constitutes
ghting words unprotected by the First Amendment, than it srands to reason that
o would gluing these highly offensive posters on Muslims™ houses in Hebron. !
The unique ficts of Susgkin differentiate the case from other cases—and, for
har macter, from the Danish cartoons incident—where arguably equally offensive
mnmnr Was womﬂnm on internet sites, in newspaper caricatures, as part of art shows,
ance shows and exhibitions, or as part of a motion picture. In such cases the
siaeli Supreme Court has systematically ruled in favour of freedom of expression,
gipite the fact the feelings were. hure, sensibilities offended and emotions
ured.5? In all these cases, the Israeli Court was sensitive to the cencralicy of
xpression in a democratic regime, even when such speech may have infringed
pon other rights. Between maintining solidaricy—nor hurting any groups’
eelings—and managing conflicts through allowing expression (including harsh or
nsensitive expressions), the Court developed the Israeli administrative law doc-
rine in favour of the latter (as long as no specific legislation on point ordered
ifférentlv}.? As these examples reveal, the Isracli Court realized that the media
hraugh which satire was communicated—precisely because it was mediared—was
integral part of public discourse, whereas in Suszkin the speech was directed at
ﬁ.&ﬂ&;&m it their domicile and in a manner that did not seek to provide them
ém.r.ﬁa\ meaningful information or engage them in any conversation. It would

8. Beyond Differences: The Doctrine of Fighting Words

It has been assumed, without discussion, thar the statute at hand would have been
struck down by the courts had it been adopted in the US. The statute criminalizes
protected speech, and does so in a vague and overbroad manner. Bur moie
fundamentally, it seeks to proscribe speech simply because it is offensive o some
and thus clashes with the cornerstone of First Amendment principle against
content discrimination. But what would have been the result if Suszkin had been
charged not under this statute but for breach of the peace or breach of pibl
order? US courts have long concluded that in some cases—raré but identifiable:
offensive speech is proscribable as a breach of the peace if it constituces ‘fighting
words'—abusive remarks directed to the person of the hearer’.” Conceprial
face-to-face cursing at another human being is not a mode of comimunication ol
ideas, thoughus, facts, or opinions deserving of much constitutiorial procection; [
Suszkin the judges in the lower courts found that Suszkin intended nothing bit'o
‘retaliate’ against the Arabs, insult for insult.® She had no intention of engaging
anyone in dialogue or debate, nor was she trying to make a point through satireby
provoking thought or reflection. This subjective intent matches the objective
meaning of her action. Under the circumstances,”” posting this pamphlét in
Hebron, and thereby making the residents of houses on which the posters would
be glued a captive audience, constitutes an act of aggression {(albeit. commitied
through words). Had Suszkin been indicted on a general breach of the peac
offence, and had the Court resorted to the doctrine of fighting words’, it cou

Y Chaplinshy v. New Humpsbive 315 US 568 (1942),

Yn BAV ve City of St. Paud, Mivmesora 505 US 377 (1992) the United States Supreme Court
willing to assiumé that the burning of a cross in the yard of a black family with the intention to
date would constitute fighting words. The situation in Susséin is not that dissimilar.

In HCJ 14/86 Lios v. Film & Play Review BD [1987] IstSC 41{1) 421, the courr ruled in
woir of showlng of 2 play even though it offended the feelings of the Jewish public since it
ompared the Iraeli army to che Nacis, In CA 316/03 Bachri v, Movies” Review Council [2003] 1s:SC
8(1) 249, the Couit struck down the decision of the council o refuse a license 1 show the movie
Jenin Jenin’ by Bachri, even though the film described the events in the refugee camp in April 2002
a distorted vvay that hait the feelings of scldiers and families of slain soldiers’. In HCJ 606/93
idiim Entesprise nnsd Publishing (1981) Ltd-v. Broadeasting Authority [1994] IsrSC 48(2) 1, the

“6 Such issues might burden the appellate docket of the Supreme Coure, and.may require the
Supreme Court o ‘discipline’ lower courts of differing views. Given the diverging opinions dié
Israeli jurists regarding the proper balance Berween values, the Supreme Court might in fact |
some of its institutional capital as a result of such strife. . S

&M Cannwellv. Conmecticssr 310 US 296 (1940); Chaplinsdy v. New Hampshire 315.U5 568 (194

p CrimC (Jer) 436/97 Frael v. Susskin [1997] (unpublished), 9. , U

2 100,000 Palestiniaris and 500 Jews live in Hebron, which is probably the: most sensizive poitit
of fiiction berween Jewish and Palestinian civilians in the occupied territories. The peak of ¢
tension yras the massacre of Muslim worshipets in Tomb of the Parriarchs on Febroary 1994 by
Jewish sewler. The situation in Hebron is described in The Reporr of the Qfficial hnvestigation
Conmmiztes for the Mussacre in Cave of Machpela (1994). e

ure again allowed the broadeasting of an advertisement that had a sexual dowdle-enzendre. In Gur-
efin 1. 39 above, the Court ruled in favour of broadcasting a TV shew on Saturday (the Jewish
abbath) despite thie Injuiy to the religious feelings of participants in the show. All these decisions
hased on the assertion that the injuries caused by those expressions should be wlerated in a
Geracy. .
2 M:mmvnn Barak in BA 11280/02 Cemtral Electivns Conminittee for Sixteenth Knesser v. MK Tibky
2003] [srSC S7(4) 1, 21 emphasized chat it is better for democracy that undemocratic pressures
would be relieved through democratic channels of ekpression, than through non-democratic channels
hat mighe includé viotence.

e
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conszutional order.5® This analysis, however is almost by definition society-
specific, not only because various societies may be more or less heterogeneous
ahd therefore: more or less threatened by emotionally challenging dissenting
speech) but also because perceived as such, legitimacy is a social fact (nothing
wofe, nothing less). As such, the people of Canada, Israel, or Germany, may
thér view their system as legitimate, or may not, and cheir attitude may. be
simed regardless of whether the US speech doctrines were adopted in these
jurisdictions or not, or whether they found its underlying rationale convincing oz
ot We may only speculate on the possible explanation for the degree of legit-
imacy, any given system enjoys, with little to say abour possible alternative
explanations (lacking the alternative universes in which to test out our hypothesis)
bt, worst, lacking a foundation from which. to engage in 2 normative critique. An
atempt to bridge the sociological and the normative approaches—the facts and
the norms-—is conceptually taxing, and perhaps unattainable. Yet it scems that a
déper examination into sociological legitimacy and normative legitimacy is
neveitheless required. One possible way to do that would be to look closer at
moral: legitimacy as based also on passion.

‘Modern research. in various fields acknowledges that reason and rationality
fmight in fact not be the sole, or dominate, feature of public (and private) decision-
making or reflection.® Additionally, it may very well be that moral judgment
anitot be fully separated from moral sentiment, such as passion (or outrage). It
could very well be the case that we are convinced, at the end of the day, by what
el If inideed reason-based deliberation is not the sole mode governing
interpersonal cthical engagement with public (and private) matters, and if indeed
s'also through the expression of passionthat we form our identity, we must
ither inquire into the scope of the constirutional protection of speech.”” If
pecch is an expression of passion, should we grant it less protection, because it
ozs not fucther the quest for truch or the Habermasian notion of legitimacy-
gencrating discourse? O, conversely, if at the end of the day moral judgment is a
atter of sentiment, should we not be more tolerant of passion-based expression,
4id allow passion a longer leash? Suszkin’s expression was certainly passionate;
hould we strive to rein in such expression, as I suggested earlier, through the
ighting words doctrine? Or should we develop a sphere where passion is recog-
ized as an important element in moral judgment, and thus view Suszkin’s

seem, then, that the different social context—the medium—makesia diffarene
other. words, it could very well be the case that had the Suszkin poster bhee
published in the satire section of a newspaper, the Court might have found the
indictment unconstitutional as applied, in part becanse such publication’ would
not amount to ‘fighting words” given the lack of proximity. ‘ L
In any event, faced with an indictment based on a rather peculiar and ery"
rarely used statute, the Israeli Court did not attend to comparative law in'thi
case—notwithstanding the clear comparative tendencies of thie courc.in freedom
- of expression cases—and thus the fighting words doctrine is not yer an officia
part of Israeli law. . ¢

9. Some Heretical Reflections on Speech Theory and”
the Role of Passion

The general normative baseline in refation to which current (and most of't
historic) debate concerning freedom of speech rests is the baselineof public reason.
When Habermas writes on the importance of speech and discouse in moder
democracy he assumes at least a minimal level of knowledge of the facts, com
petence to analyse them and the use of a reason-based methodology with which't
achieve a decision and convince others.** According to Habermas, and to Rawl

reason is the basis for moral legitimacy. As mentioned earlier, the primary ju
tifications for the supremacy of freedom of speech over other rights and freedom
are reason based. These justifications are based on the correlation bewyees
democracy and deliberation, It is not surprising, therefore, that the speech p
tected by the First Amendment is, at its core, speech that conveys a discurs
‘message, speech that begins (or is a part of) a conversation whicli Is based tn
and which fosters—reasoned arguments. ‘Fighting words” reside outside th
scope of the First Amendment protection precisely because they cannor be jus:
tified as part of the reason-based sphere of public discourse. This baselifie i
challenged once the assumption is no fonger that people assess the facts, debite.
rationally over matters, or engage in reason-based self-reflection over values, If
competing baseline is identified, where reason and reason-based critique reside
alongside passion and passion-based argument, then the traditional justification
of constitutional protection for freedom of speech need reexamination.

As mentioned above, some scholars recognize the centrality of emiotive speech
and thus base First Amendment jurisprudence on a quest for ‘social legitimacy
‘achieved by providing a space for members of the various sub-communities to
participate by expressing their passionately held values. Undet ‘this conceptior
public discourse is a sphere where communication sustains the quilt of communitie
from disintegration and participacion maintains a sense of loyalty to the overall

SR, (. Post, “The Constitutional Concept of Public Discourse: Outrageous Opinion, Demo-
Deliberstion and Hustler Maguzine v. Faluwell (1990) 103 Harv, L. Rev. 601, 642.

[, Kahieman, P. Slovic, and A.. Tversky (eds.), Judgmens under Uncerininty: Heuristics and
ies (Cambuidger CUP, 1982); A, R. Damasio, Descaries’ Ervor: Emortion, Reason, and the Human
s (New Yorks Putnam, 1995); S. Blackburn, Ruling Passions: A Theory of Practical Reasoning
Orford and Wew York: OUP and Clarendon Press, 1998), 252. - :

800 M. Nussbaum, Love’s Kuowledge: Essays on Philosophy and Literature (Oxford and New
&SP, 1990), 81-2, arguing that ‘theorizing needs to be completed with intuitive and emo-
tional responses”. See-also R, C. Solomon, A Passion for Justice: Ewmotions and vhe Origin of the Social

. Q.S.ESA {Reading; MA: Addison-Wesley, 1990), 44.

4§ Habermas, Knowledge and Human Interesis Trans. J. Shapiro (London: Heinemans, 1372
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expression as deserving protection? Assume for the sake of argument that m&m
“handed out leaflecs, instead of seeking to glue a poster on private muomm_a} worle
it not follow that her speech should be protected as the kind of speech't
provokes the polity into moral debate (which itself cannot be divorced B
passion)? This, of course, is 720¢ to say that the moral outrage the poster Eﬂmg
raises should prevent or forestall an :EH?:SS_ moral denunciation of Suszkin’
act. The content of the poster (as well as the attempt to glue it smzémnm o
private propercy) should be condemned. Bur on first impression, acceptiny
passion as an organizing matrix of public discourse should accord it greate
breathing room.

Oni the other hand, if passion is taken ma:czm_%. can we maintain the mﬁr ]
passionate faith-—in a constitutional order that bars any criminial ﬁcmnnsmo 1
Suszkin’s provocation? It could very well be the case that in a society when
passion is central, the Court would have been perceived as acting hmmmﬁ atel
had it #or convicted Suszkin. After all, the Court itself must perform its o
passionately rejecting a passionate challenge to the very fabric of co-gxisten
between Muslims and Jews in Israel {especially given the fact that the offens
occurred in mn_uHomv. Perhaps Swuszkin provides a rare example of a passionat
articulation of values by the Court itself, intended to sustain the passionarc belig
'in the constitutional order in Tsrael. This of course should not be read as ,Qw?s
that because we protect passionate speech of individuals we should nece:
invite (or accept) passionate speech _uw judicial state institutions. MQ wm a5

| m.ﬁé away at nearly all costs. Suszkin is thus a unique case, ﬁra chapter
igeests that che best way to understand Suszkin is under the US fighting words
trine, though the Israeli Court made no mention of this doctrine.

“his chapter suggested that even if the Knesset adds freedony of expression to
he list of enumerared rights in the Israeli Basic Laws, the Knesser, and subse-
uently the courts, will have to decide whether to grant freedom of expression the
P ..m..mBEw it enjoys in the US over other liberties, or whether to adopt the
npering, ‘general rights’, model, prevalent, for example, in Canada. This
hapter, also suggests that the language of human dignity, which stands at the
wunidition of the general rights model, is more favourable for restricting group-
4] offensive speech than is the US model.

Fiirthermore; the chapter pointed to the tension between normative justifica-
s for freedom of expression, resting primarily on the concept of public reason,
d citeural justifications of freedom of expression, resting on the notion of social
ggitimacy in heterogeneous societies ‘blessed” with diverse values. In that context,
e fact that human dignity is placed as the core construtional legal righs in Israel
fvites the Court and its students to examine to what extent passion-based speech,
thich may be an expression of dignicy bur which almest by definidon offends the
nity of others, deserves as strong a constitutional protection as reason-based
peecti Human dignity, as a feature of the moral universe, is inalicnable on
count, or as ai expression of, humans possessing the capacity to reason right
i wrong, Seen as-closely related to the capacity to reason, human dignity could
matters, we should explore its contouss. : & siérnreted 25 protecting reasoned-based arguments, and grandng less protec-
As can be seen, re-organizing the sphere of public discoutse to accommodit ) E@Es&&& speech. This conclusion may be reinforced given that people
for passion along with reason-based critique might lead to a significanty differ v perceive their dignity infringed by passion-based speech. On the other hand,
understanding of the nosmative principles underlying the regularion of speg lihg 1o protect speech, incuding passion-based offensive speech, is also an
Much is still to be explored in chis field, and the above %mn&mam ozww ingement of the expression of human dignity. The Court thus could reach 2
possible starting point in the 85@»5%8 domain.*® nelusion thar recognizing the importance of passionate speech mighr lead to
maﬁ.nnnom of religiously outrageous speech even on a human dignity model. As we
have seen, the Court in Swszkin chose to sidestep this issue by treating human
dignity as the foundational value upon which Israel’s hyper-heterogeneous society
. In so doing the Court found that the state may prosecute speech which seeks
cply_fracture the co-existence between members of the various faiths, all
ing the protection of fundamental human rights.
3 this conrext we should note the Courc’s own judgments have a hand in
ing the sphere of public discousse including its narure as reason-based or
wssion-based. Thus far, the Israeli Court has been treading on both mills. The
s urisprudence contains rthetoric rich with values and identity-shaping
‘and thus participates in constituting national ideology, akin to the US

ligion.”® This line of reasoning resonates with the early American cases,

10. Conclusion

Qutraging religious sensibilities is an offence most cowrts would be waty 8
_implementing, It placesthe court in the thicker of defining what religic
timents are, what outrages them, why these feelings deserve greater prote
than do other sentiments, and above all, it places the court in the posit
taking sides in what may often be a heated debate about the values undeslying
freedom of speech versus the values underlying a given religion (and the valug
underlying freedom of religion in general), a position from which most cour

8 For an extensive debate in the US see ], Weinstein, ‘Democracy; Sex and the Firs
ment’, a response by A, Koppelman, ‘Free Speech and Pornography” and a reply by 1. W
‘Free mvnnor Values, Hardcore Pornography, and the First Amendment’ (20073311 w\Q A
Soe, Change 865, 885-8, 921.

W IQ G126/94 Senesh v, Broadeasting Aushority %N%SMQ:QE Board [1999] 1srSC 53(3) 817,
oé Barale wrires abou the Jewish heritage of freedom of expression, beginning in the days of the
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where judges like Brandeis told the American people what its forefathers:fough
for, thereby resting the decision primarily on passion and identity argumen
Another line of argument that the Israeli Court follows on’ occasion adopts
‘colder” approach that places speech as part of a rather formal system of I
tutional protections, emphusizing institutional roles, structures and conceptizal f
in a somewhat dispassionate tone of reason and critique.s! -

In the final analysis, Suszkin is far more than a case about a Tewish ser
distributing offensive posters in Hebron. If we read the decision carefully, icis
about the role the forum state’s unique history, culture, and religious sensitiviti
play in the decision of a domestic coure, and consequently, about the inferen
can draw from such a decision regarding the dynamics of the-emerging global
discourse on human rights. Significantly in this regard, the Tsraeli Court was
willing to rely on external sources, even though it often turns to such sources ind
even though such sources could have proven helpful. Perhaps the Courr chaisg
that an expliciv’ dialogue with foreign law would have undermined its strotg
emphasis on core elements of Israeli identity. Specifically, the Gowt may hav
feared that relying on First Amendment jurisprudence would ‘have invoked,
least in part, a transnational, if not universal, basis for its decigion. It it had rel
on such external sources, the Court would have been tipped by the wire W
~ into Suszkin’s claim, namely that the jurisprudence. the Court was developingy
not sensitive enough to the Jewish character of Israel. The subtext of Suszeins
argument was that Israel’s Jewish character is under threat, and that Jews shoul
fight back; relying on US jurisprudence would have only highlighted the thee
The Court thus answered Suszkin in her own terms, basing the decision
domestic (ie, Jewish) values and symbols. It stressed the-importance. Jidais
places on respecting human dignity of all those created in Cod’s image an
referred to the harassments Jews experjeniced in other counties on accot
their belief. .

PART IV

~ RELIGIOUS SPEECH AND
EXPRESSIVE CONDUCT THAT
- OFFEND SECULAR VALUES

Bible. As to ‘other values’, see Justice Barak in HCJ 6698/95 Qa'adan v, Tirarl Landt Admisi i
(20007 IsrSC 54(1} 258, 280. : .

50 Whitney v, Cdifornia 274 1S 357, 375 {1927), Brandeis, ], concuiring: i

SUIn HC] 651/03 The Association Jor Civil Rights in Irael v. Chairman. of Central
Commaittes for Sixteenth Knesser [20037 IsrSC 57(2) 62, 72, Justice Procaccia sidestepped e cHil zed
issue in that case by relying on the formulaic necessity of free spesch for the dermocraric electl
process. In CA 316/03 Bachri v. Myvies’ Review Couneil [2003] IstSC 58(1)-249, Justice: Doige
similarly stated that censosing che movie on the ground of falsehood will hurt the.demseradic b
by giving the authorides the power to choose right from wrong instead of such truth emerging from
the “marker place of ideas’, suggesting thar this marker place is the domain of analytical and ratiin
reasoning. . ;




