Counter-Terrorism Law and the Rule
of Law Under Extreme Conditions :
Theoretical Insights
and the Experience of Israel

Eli M. Salzberger

Professeur, Université de Haifa, Israél

2016 was a record year of terrorism in Europe. Although other parts of the world
have suffered more from terrorism, the number of terror attacks committed on
European soil and the number of fatalities and casualties reached a worrying peak,
where France was the prime target. The current threats of terrorism are greater
than in the past because of globalization and technological development, or,
more specifically, for three interrelated reasons : (1) Some of the organizations
engaged with terrorism became transnational organizations, well-organized and
well funded, with abilities to conduct much more sophisticated attacks; (2) Tech-
nological developments extend the range and threats of terror activities to
include not only physical attacks, but also the use of advanced technologies ope-
rated from far to inflict chaos and potential physical harm; and (3) While some
terror attacks are committed by such sophisticated organizations, increasing
number of terror attacks are committed by “lonely wolves”, who are captured by
fanatic ideas which include inflicting violence on those who do not accepr cer-
tain beliefs or way of life.

Europe had enjoyed the longest ever period of peace and security and the
constitutional traditions and legal systems of European countries reflect these cir-
cumstances. How should European legal systems adjust to the new terror threate-
ning reality ? The different legal responses of France and the UK provide an initial
interesting field of inquiry : While France regards the new terror wave as an excep-
tional legal situation, meriting a declaration of emergency and enabling legal
powers which do not exist during “normal” times, the UK discourse is about a new
normality, meriting adjustment of the “regular” laws, as reflected by the statement
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l. COUNTERTERRORISM LAW
vIS-A-VIS THE RULE OF LAW
A. THe Rute OF Law

The rule of law is one of the fundamental concepts of the modern th,
practice) of the state and has proven to be the best indicator (more thaneo
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materializing the substantive layer of the rule of law.

B. Tre RULE OF LAW UNDER EXTREME CoNDImONS

The ideal type of the rule of law and especially th.e balancc‘ struck bY its substantive
segment are prescribed for normal times and might require an ad!usm'fem under
extreme conditions. When a major disaster (earthquake, fl}'e. epldemnc)‘occyrs.
when a war is launched against a state, or when a sudden fierce economic crises
erupts, the regular laws, institutions and decifion-'makil'\g_ process ﬂlnght b;
ll-equipped to achieve a quick return to normality with minimal casualties an

Terror acts can constitute an extreme condition, but not all terror attacks ar;
such. An act of rerror is a criminal offence committed for idt:ologlcal rt}aw::::)
intended to create fear or impact state policy. Spor?dic. minor ac:sl:r ;:gal il
“norganized individuals do not differ from regular crime and the g:‘u;(enor can be
mework should be sufficient, prior, during and after such attgc!cs. \ e:; bl i
o0 a large scale with the planning of a well-funded a’“'d wph‘smabcr if casualties,
Rtion and sych acts, especially if they “succeed” in the“n;l: a launch of a war

and disruption to normal life, might indeed be para .efrom the regular legal
ad hence creating extreme conditions, requiring departure Il as for the recovery
cheme (for dealing with the attack while it happens, as we
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Conceprualization of the analysis above might
three possible situations :

1) Normal times : Substantive norms as well as
design for collective decision-making to enact or amend norms and their exeqs
tion, enforcement and adjudication, all designed for regular or normal times mare.
rializing the formal and substantive facets of the rule of law;

2) Times of emergencies : S
institutional design railored for
where these conditions ar

yield a distinction betwees

procedures and institutiong

pecific — sui-generis — norms, procedures and
various types of irregular or extreme conditions.
¢ envisaged ex-ante and hence the legal arrangemens
(both substantive and P

. rocedural) exist before the occurrence of the extrem
condition, which only puts them into effecr;

. 3) Times of exception : An option for a dramatic departure from (1) wheres
major non-envisaged crises occurs and hence even (2) is not sufficient to take

e
i I, in that
restrictions € crisis or danger must be exceptional, e
L are Plll:;; madgqu.:t ed by the Convention for the maintenance of
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appropriate measures in order to mitigate

of predictability is of course different from poli
circumstances (such as an area prone o nat
(such as terror attacks or political crises).

ictability and urgency. In a situation thar : .
,,;":dmm to mitigate negative effects and m&?ﬁgﬁﬁ:ﬁtﬁ;ﬁg{ﬁ:
dictable on ‘he_bms of past experiences, the norms granting powers to govern-
mental authorities and/or limiting individuals' freedoms can be prescribed ex-ante,
enjoying all the benefits of the regular collective decision-making procedures,
including deliberation, striving to consensus, checks and balances and judicial
review (corresponding to situation 2). When a polity is faced with an unpredic-
table threat, but this threat, even though it is so big that the mere existence of the
polity is endangered, has no immediate effects, the regular parameters of the rule of
law are again sufficient (corresponding to situation | and/or 2). Thus, a country
prone to seasonal floods can prepare ex-ante specific legal arrangements and institu-
tional set-up to engage in swift and effective measures for resorting to normality
(situation Z). Global warming which can endanger the existence of states is not an

immediate threat that constitutes a justification for a type (3) exception vis-2-vis
the rule of law.

The abstract analysis above also provides a direction to what should we except
situation (2) and (3) to be in terms of departure from the normal times rule of law.
Urgency denotes a need for speedy decision-making and action. It can thus include
some of these elements : a) granting to the executive rule-making powers, which
usually are in the competence of the legislature ; b) granting more authorities to
the state and its officials and thus limiting more individual freedoms in comparison
to normal times; ¢) reducing the democratic control (checks and balances, judicial
review etc.) over the executive; and d) shifting a greater weight in collective
decision-making to experts in relations to politicians (including the assessment of
whether extreme conditions exist). Most of these changes compromise the subs-
tantive facet of the rule of law, and indeed, some of the ingredients of the formal

4. C. Schmue (1934 [2005)), Political Theology : Four Chapters on the Concepe of Sovereigny,
George D. Schwab, trans., University of Chicago Press; G. Agamben (2005), The Staze of Excepeion,
ty of Chicago Press.
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negate the business as usual model, acknowledging, on the one hand, the unpredic-
rable nature of extreme conditions, hence the inability to prescribe all the specific
substantive rules needed for such conditions, and, on the other hand, the need to
enable efficient and swift decision-making during extreme conditions. A declara-
tion of emergency brings into force special laws and/or special procedures/institu-
tions for enacting additional legal norms, bypassing the regular legislative process.
With the termination of the emergency the substantive laws and collective
decision-making procedures of normality are reinstituted.

3. Stepping outside the vule of law, or ex-post model. — recognizing the need for a
swift and effective actions during extreme conditions and their unpredictable
nature, and negating the desirability and/or the ability to prescribe ex-ante special
decision-making procedures or a unique rule of law format tailored to operate under
extreme conditions, maintaining a clear separation between normal times and
extreme conditions, this model advocates effective measures outside the rule of law
and their legalization or legitimation ex-post.

This model originates from the Prerogative Powers theory, which can be
traced back o the political philosophy of John Locke (1689). It asserts that even if
the constitution does not grant the president or the executive specific powers to
operate during extreme condition, these powers exists as derived from the very
rationale of the establishment of the state or its social contract. This model can
characterize the actual practice of the USA during emergencies from the times of
President Lincoln until present,* but one can also include in this category
Article 16 of the French constitution, which basically grant the President of the
republic unlimited powers in times of exception, thus violating the requirements of
the substantive as well as the formal facets of the rule of law.

Each of the models has advantages and disadvantages. While the “business as
usual” looks as the best model in which the regular decision-making process with
deliberation and checks and balances mechanisms yield the best rules balancing
security concerns with human rights, it suffer two major flows : first, reality under-
mines theory and some extreme condirtions are unpredictable. Lacking a real

extreme conditions, particularly in occasions of military theeats, a dictator was appointed for a fixed
penod of six months. During this period he had all collective decision-making powers to issue decrees
and ordens, including infringement of people’s established rights. With the end of the period the dic-
tatoe had to step Jown and was not allowed to hold any official function and his decrees and decisions
were nulled, restoring the legal situation to the one before his appotntment. The model creates a
sharp distinction between normality and extreme conditions and tn our terminology allows a total

from the legal order duning emergency to the legal order in normal times. The decision to declare
tator, & mechanusm that served to prevent abuse of emergency declarations.

8. O. Gross (2003), "Chaos and Rules : Should Responses to Violent Crisis Always Be
Constitutsonal =, 112 Yale L. ). 1011.
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: foster total departure from the rule of law,
emergency m_“h;‘:‘:?o‘:‘:::mmc conditions into the regular lega) ,m:“"ﬂ
acw@mtlm normality in which there are more powers to the au(hon-n“%
T::s: T\tx: tao':ch‘: individuals. This is indeed the consequence of COUntel‘ttrm::
|egislagt'lon in various liberal democracies (e.g. USA anc: UK) .

The “emergency constitution” model is veteran. It was practiced f*'"-'ady
the Roman Republic, in which a dictator was appointed fo.r six months in time
emergency. It is constructed on the basis of a clear separation between the ryle ¢
law under normality and under extreme conditions, enabling the delegation o
some powers, most importantly law-making, to the executive (either to the P,
ident of the Cabinet), preserving some features of normal times rule of law. Tk
separation can prevent a slippery slope departure from the rule of law in times of
normality. However, its main drawbacks are the potential abuse of emergency
declaration, the boldest example of which was the cause for the collapse of the
Weimar Republic and the rise to power of the Nazis. Well known is Carl Schmit
critic that the one who can declare the state of exception is the sovereign. Ano-

ther problem is the prolonging of emergency declaration for long periods, so it
becomes a new normality, as is the situation in Israel.

Some scholars have argued that in light of the dangers of the aforementioned
two models the preferred model is stepping outside the rule of law. Its supporters
:u'ess d‘we ;;)'s( ;:treme coﬁ::t:zn pr:)ces of deliberation and decision whether to

egimize the ¢ rule 0 irimnisar: : >
e il m it och: :::d.:;:tt ;t;c:ctgmml.anon might bring
might be argued is the US case. In addition, while non-democratic countries will

not be able to conduct ex-post legitimatio: iti
: n process, it is dou -
:!emocracnes can conduct such ex-post scrutiny L thedo o
egal measures taken during extreme conditi

! itions. The i
practices does not reveal truly effective deli O o nlsoney of much S

beration, monitoring
g » Monitoring a ion
of those who took non-legitimate or excessive extra-legal measy csg O peoseaicia
In reality most countries practice more than one oo

tion of them), which of course PR lpodel (or a specific combina-
models, as will be apparent in the discussion of dwom"cali:d(;i'}zf“ ?f cach of the
owing section.

emergency normality, as

Isracli law
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against terrorism, Israel managed to maintain uninterrupted democracy since its
esmablishment. and to uphold the formal facet of the rule of law cffectively.

The lsracli counterterrorism law can be characterized as a combination of the
*emergency constitution” and the "business as usual” models. The legal framework
provides for harsh punitive measures and draconic administrative powers to the
authontics to combat terrorism, but the model adopted by Isracl is a legislative one,
rather than an executive (i.e. prerogative or residual powers model) as is, for

. the situation in the US. In other words, Israel does not practice the “step-
peng outside the law™ model.

A second important feature of Isracli counterterrorism law is the significant
role plaved by the courts on all levels of norms creation and enforcement. From the
very establishment of the state in 1948, the actual use of legal powers has been
always scrutinized by the courts, which limited the overuse of powers and balanced
them against the safeguarding of human rights. The Israeli judiciary on all levels
enjoys a very high degree of independence,? and since Israel in this respect belongs
to the Common Law tradition in which there is one general courts system with a
Supreme Court which serves also as a constitutional court, the Israeli jurisprudence
is fairly coherent and judicial scrutiny is performed on all decision-making levels,
including in security related matters, in contrast to courts in many other countries
who tend to defer or limit their review when security or emergency issues are on
stake.

While some of the Israeli counterterrorism law is contingent upon a specific
declaration of a state of emergency, another portion of counterterrorism law is part
of the general, “normal times”, legal system and is not contingent on such a decla-
ration. The general theoretical criticism against the emergency constitution and

the business as usual models is vindicated in the Israeli case, as will be elaborated
bellow.

A. THE ISRAELI EMERGENCY CONSTITUTION

The Israeli “emergency constitution”, which was laid down in the first statute
enacted by the Provisional Council in 1948 and is currently entrenched in Basic
Law : the Government,"® is impressive on the books : it empowers the Parliament
(Knesset) o declare a state of emergency for a period of up to one year, and if the
Knesset is unable to do so as the result of the emergency, the Government can
declare such a state for up to seven days until the Knesset can conduct a vote. Such
a declaration has two major legal consequences :

9. E. Salzberger, E., “Judicial Selection in Israel : Constitution, Law and Politics™, in
K. Malleson and P, Russell (eds.), Appointing Judges in an Age of Judicial Power : Critical Perspectives
from Ascnend the World, Toronto University Press, (2005), p. 241-260.

10. Artcle 9 of the Law and Administration Ordinance (1948), which was replaced in 1996
by articles 38-41 in Basic Law - the Government.




L hopochise de s e OO b permreaes
= oot ich is not applicab|
erlat legislation; whic . ¢ dyy;
| " nto foﬁfrt,:‘ Ec;:';c“:q Powers ( ?;;e;mm) Law 1979 ang u"ng
“normal times . ﬂ o Ordinance .
recently also The Mt'ﬂa""m‘:{ Z;‘w' cm[ powers the cabinet or individual minisy,,
e dec::'m‘;dcmc o the State, public security and the mainteny,
“for t b the force t0 supersede any existing law,

1 i
1. It brings .

issue regulations 10T e wit
of supplies and c«lmm;r;:: "; e for 8 maximum eriod of thiee monthe
hotogs In other words, upon a declaration of ey

emergency Tegy : sset.
lar law t“(:?_cgzxccuti“ branch of govemmcnt? is granted leg;,
! H ergency regulations can impose nCl.thc.r Tetroactiy,
lam"t‘ powers. e dignity and they are subject to judicial reviey,
ML‘hmccct:; n:‘e Supreme Court of Israel has not hesitated to conduct judiciy|
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mw-wmg:latiorf\s should be treated by the Court as any other secondary legislation

and its legality depends on its being required for a necessary action, which in

PR
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B de by the Minister of Housing

the Court struck down emergency regulations ma : f
who attempted by the regulations to shorten the process of granting F)unld.ng per.
mits in order to enable the immediate construction of some 3000 units for a huge

The Court held that the

wave of immigrants arriving from the Soviet Union.
rgency situation and thus despite the

immigration wave does not constitute an ¢me .
fact that declaration of emergency is in force, the use of emergency regulations for

that purpose was illegal.”
The lsraeli general constitutional framework regarding emergency periods

<eems reasonable vis-3-vis both facets of the rule of law (the declaration is made by
the legislature for a fixed period, emergency regulation have substantive limits and
are subject to judicial review). However, in practice declaration of emergency was
made with the establishment of the State in a midst of the Independence war and
was extended by the Knesser almost automatically every year since. This fact
brought the mere question of the emergency declaration also under judicial review.
In 1999 the Israeli Association for Civil Rights petitioned the Supreme Court
against the prevailing extensions of the declaration of state of emergency. Fol-
lowing criticism of the Court (who kepr the application pending for many years),
the Government accepted the need to end the state of emergency bur asked for
time to adjust all the legislation which is contingent on the declaration (By 1999
there were many pieces of legislation the validity of which were tied to declaration
of emergency). Until this day the adjusting process has not been completed and
:h:? the K“_‘““ renews every 6 months the declaration of emergency. This
adjustment” process means that some emergency laws are now re-legislated a8

the Govemmen

ney.
22 owever, ¢m

1. Cr. A 156/63, The Astormey General v. Ostreicher, :
12. HC 2944/90, Paraz v. The Government of Israel, 4'4'(73;?[)22?3 22 (P S 10
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regular laws for normal times, vindicating the general criticism of emergency beco-
ming normality, or a shift from the “emergency constitution” to the “business as
usual” model. The new 2016 Counterterrorism law (see helow) is part of this
prOCcﬁ-

Having said that, since the 1990 Court ruling,"” the legal tool of emergency
regulations (norms promulgated by the exccutive) is hardly being exercised and no
such regulations exist in the direct context of counterterrorism. The more exten-
sive legal tool related to counterterrorism are the Defense ( Emergency) regulations,
which were enacted by the British Mandatory regime in the 1930s and 1940s and
were incorporated into Israeli law like all legislation in force on the eve of the esta-
blishment of Israel. These are not contingent on emergency declaration. With the
enactment of the new 2016 counter-terrorism law some of the British regulations
were abolished, but not all, and these regulations are still in force in the Occupied
Territories serving as the major tool to combat terrorism.™

B. THE ISRAELI SPECIFIC COUNTER=TERRORISM LEGISLATION

In Seprember 1948, only a few months after the establishment of Israel, the UN
envoy to the Middle East, Folke Bernadotrte, was assassinated in Jerusalem allegedly
by the Jewish terror organization Lehi (termed by the British “the Stern gang”).
The existing criminal procedure and evidence law were not sufficient to arrest and
indict the alleged perpetrators (who admitted guilt only in the late 1970s after the
limitation period had passed). David Ben Gurion, ordered, therefore, to prepare a
new legislation introducing new tools to counter terrorism and the result was the
enactment of the Prevention of Terrorism Ordinance by the Provisional Council only
six days after the assassination. The new Ordinance was to be valid only when
emergency declaration is in effect. As such declaration was made during the war of
Independence, the new law was swiftly used to eliminate the Lehi organization.'
The Ordinance included a penal section, adding to the general criminal law
offences of activity in a terror organization (with a punishment of up to 20 years in
prison), membership in a terror organization (up to 5 years) and expressing support
to a terror organization (up to 3 years in prison). In addition, the law empowered
the confiscation of property belonging to a terror organization, to be ruled by a Dis-
trict Court and the closing of a place serving the purposes of terror organization by

administrative decree of the Chief of Police.

13. Ibid.
14. For more details on the Defense (Emergency) Regulations see E. Salsberger, « La législa-

tion antiterroriste isruél », Archives de politique criminelle 2016, 38, 189-226.
15. L;z?w:jecl::ii‘ea terror organization according to the legislation and 200 of its leaders

and members were arrested. A legal proceeding attempting to challenge the d«ht(u(tm of Lehiasa
terror ocgnnt:au:n.;’ailed see l‘;g 16/48, Baron v. the Prime Minister and the Minister of Defense,

e
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Until 1980 the Prevention of Terrorism Qrdinance was utilized on|,
Jewish organizations, and after the stormy P_ﬂ"’d of |"“°lj5 'in'dcpcndcn“ it ey
hardly used altogether. However, with the increasing activities of the pp Va
other Palestinian organization, the Ordinance was amended in 1980 ang ex nq
the definition of “expressing support” 0 include any publication of identific,,
encouragement, praise or sympathy with a terror organization, any Monets
other contribution to a terrorist organization, as well as allowing a terror org,,
tion to use premises or other property. In 1986 an additional amendmen, :’
made, expending Section 4 (expressing support) also to include meetings or UM‘;
cial negotiations with officials of a terror organization, save academic Meeting,
family meetings or journalist interviews. The purpose of this amendment wa,u;
prevent Israelis (mainly from the peace camp) to meet PLO officials and to pep,,
lize those who conduct such meetings.'®

Indeed. in the same year, 1986, the Government declared PLO and other g
Palestinian organizations as terror organizations and prosecuted several lsrael;
peace activists for conducting talks with PLO officials. The amendment was fier.
cely criticized as an unjustifiable violation of freedom of speech and other righs
and as a result, in 1992 it was repealed. In 1989 Hamas, Hezbollah and the Islamic
Jihad were added to the list of declared terror organizations. In the 2000s, with the
expansion of terror attacks around the globe, the number of organizations declared
by the government as terror organization increased significantly and it included
also organizations that do not operate or relate specifically to Israel.”

As most of the draconian powers of the Prevention of Terrorism Ordinance have
almost never been applied one almost cannot find case law regarding it. We find
judicial input mainly with regard to indictments of expressing support to a terrot
organization. A good example on hand is the Jabarin case from the early
2000s. Jabrin, an Arab-Israeli journalist, published a series of articles expressing
support and encouragement of throwing stones and Molotov cocktails, for which
he was convicted by the District Court for support of terror organization on the
basis of Section 4 of the Prevention of Terrorism Ordinance. The appeal to the
Supreme Court focused on the requirement of a causal connection between
publication and the danger of it leading to actual acts of violence. The Court dis-
missed the appeal ruling that there is no need for a probability connection fot
purposes of conviction. "™

A rare procedure of Further Hearing in front of an enlarged bench was ordered”
The focus of the discussion in the further hearing was diverted to an additions!

16. The Labor led Government, at the time, agreed to this amendment which wa "’“""d
by the right wing parties, in exchange for the .@;.‘:ﬂg support in amending the penal code, addiné
an offence of incitement to racism (Section 144A to the Isracli Penal Code). g/

17. For :be list of declared terror organization by dates see : lhup://wcb-'""h“‘“
weby20101231071 106/httpelfwww.mod gov.il/pages/gencral/pdis/teror.pdf].

18. Cr.A. 4147/95, Jabrin v. State of Isvael, 50 (4) P.D. 38.

19. Cr. FH 8613/96, Jabrin v. Suate of Isvael, [2000) Ist SC 54(5) 193.
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question — th‘lht‘f It was necessary for the praising of violence to be directly tar-
geted at a specific terrorist organization. This Interpretation was not born out by
the language of the relevant statutory section, but by the fact that the section irself
Wamd'.m the anon of Terror Ordinance, in which the phrase “terrorist orga-
nization appcarcd.m almost every line, and the title of the section itself was :

narrow interpretation of criminal law. Thus, Jabrin was acquitted.

Following the decision, the Knesset in 2002 repealed Section 4 of the Preven-
ton of Tm &Me. replacing it with a new section (144D) in the Israeli
Penal Code, which applies to incitement to terror activities even when it does not
refer to support of a specific organization.” The new section 144D2 reads “If a
person publishes a call to commit an act of violence or terror, or praise, words of
approval, encouragement, support or identification with an act of violence or terror
(in this section : inciting publication) and if — because of the inciting publica-
tion’s contents and the circumstances under which it was made public there is a
real possibility that it will result in acts of violence or terror, then he is liable to
five years imprisonment”. As can be noted the new article also includes a probabi-
lity test, and, as part of the general penal code it is in force permanently and not
only when emergency declaration is operative.

Following the globalization and sophistication of terror activities and the
adoption of the International Convention for the Suppression of the Financing of
Terrorism,* the Knesset enacted in 2005 an additional original comprehensive
Israeli counterterrorism law, focusing on financing of terror activity — The Prohibi-
tion of Terror Financing Law 2005. Its penal section included two main offences :
carrying a transaction in property meant to facilitate, promote or finance terror
activity or reward those who carried it out, with a maximum penalty of 10 years in
prison ; and carrying such transaction in property which facilitates terror activities
or rewarding those who carried it out, which can result with up to 7 years in prison.
While the former requires a mens rea of intent, the latter requires only knowledge,
but the law specifies various presuppositions that can bring even negligent beha-
vior within the scope of the offence and shift the onus of proof from the prosecu-
tion to the defendant. It also imposes an active duty to report on such
transactions. )

One of innovations of the law was that on top of the criminal sanction fhc
adjudicating court was empowered also to order the forfeiture of the property. F;:VC
chapters of the law dealt with the terms for such an order and its scope. For

20. See D. Barak-Erez and D. Scharia, “Freedom of Speech and Supgon fo; Terrorism : A Case
Study of Global Constitutional Law", 2 Harvard National Security Josrnal (201 I)mi DS pINgL
21. The Treaty was adopted by the UN General Assembly in 1999, entered into 2

and ratified by 187 States, including Isracl.



% L'hypothse de la guerre contre le tervorisme

example, the law holds that the level of proof required for such ap, order i, %
law level rather than a criminal law one and that such an ordc.r can be 5 hq“‘ﬂ
in a civil procedure in the District Court even in absence of crimina] P"°Ceedu\;
The law also provides for administrative measures. Thus the Minister of Def,
can order confiscation of property, which expires if within 21 days ap aPplicatiy
to the court to issue a forfeiture order has not been launched.

On June 237 2016, the Israeli parliament approved a new compre
counterterrorism law, which came into force on November 1%, 2016 ( .
Terrorism Law 2016). The law is the most significant input by the legislanyre since
1948. It includes more than 100 articles and it replaces the 1948 Ordinance, the
2005 Financing of Terrorism law and some of the British Defense Regulations, |, is
in force independently from a declaration of emergency and thus it is indeed ip
line with the Government's obligation to the Supreme Court to conduct 4
comprehensive revision, which will allow lifting the continuous state of emer.
gency. However, it shifts emergency into normality and the focal Israel; approach
from “emergency constitution” to “business as usual” model.

In general it can be stated that the law is less draconian than the repealed laws

he Nsive

both in its penal section and in its administrative measures section. It also specifies

tures” broader activities as associated with terror

legislation. Thus, the definition of a LerTor organization was expanded to include

also organizations that significantly or continuously supporr, financially or othe-
rwise, a declared terror organization. Likewise, the definition of membership in a
terror organization was expanded to include also individuals who expressed their
consent to join a terror organization, even before they actually acted in its fra-
mework (section 2).

The law define “Act of terror” as an offe

nique, on top of the specific

(see below),
can be regarded as an act of terror and the special procedural r)u!:ml?;o::e:ﬁ
dence will apply.

The law includes very detailed Provisions regardin
tion as a terror organization. It empowers the Minist
declaration, following the recommendation by the Director of the G
Service and the approval of the Attorney General. Such a declara
only after a warning was issued against the organization and nevertheless it conti-
nued its activities. The Minister of Defense or the Prime Minister can delegate the
declaration to the Cabinet or to a committee of ministers (section 3), The law also
empowers the committee of ministers to apply a declaration of ap, Ofganization as g

eneral Secret
tion can be made
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rerror orza;\ FTeR Fadeky the UN b by another authorized foreign entity
Organizations declared as terror

committee appointed by the Minister ¢

justice appointed in consultation with the Presiden of the Supreme Court, and ano-

two members — a jurist qualified o servas e .
:h;n nominated by the Minister of Defense ¢ in the District Court and a security

: . (section 14), The appellant can obrain
the relevant materials which were th : :
:;l,lsc b ¢ bases for the declaration, save evidence the

_ urity and where the damage of its disclosure
outweigh the b-:ncﬁts for finding the truth and conducting justice (section 9).

comparison to the old angntion of Terrotism Ordinance, to prevent the “politici-
ation” or abuse of.pom_'crs in declaring an organization as a terror organization, but
once such dcsllamtlon s approved, the penal and administrative measures available
1o the authorities are vast,
The pcnal.part of t}_\e law (sections 20-40) includes the offences of heading a
morganizauon.(maxunmn penalty — 25 years in prison and if the organization is
involved in committing murders — life in prison), managing the operation of such
an organization (up to 15 years in prison), membership in a terror organization (up
to 5 or 7 years according to the actual activity of the organization), providing ser-
vices or funds to a terror organization (up to 7 years) and expressing support in a
terror organization (up to 2 to 5 years in prison, according to different categories of
expressing such support). A decision of the Attorney General is required for indict-
ment for the latter offence of expressing support (in order to safeguard freedom of
speech and striking the right balance between state security and human rights). In
addition, the law also includes new offences, among which are : failing to inform the
authorities about a planned terror attack (up to three years in prison — section 26)
and training members of a terror organization (up to 9 years in prison — section 29).
The law includes also “concessions” from the regular criminal procedure rules
and rules of evidence. Thus some evidence can be not disclosed to the defendant
{codifying a procedure developed by the courts in the context of the British
Defense Regulations). Likewise, the court may accept hearsay (in contrast o
regular criminal proceedings), if its source left Israel to an enemy country and
cannot be summoned to court (section 42), and limitation period is lifted for
offences for which the maximum punishment is over 20 years (section 44). In addi-
tion, the maximum period of custody of suspects in terror activity bcforg a judicial
hearing can be extended from the 24 hours nomm to 72 or 96 hours (section 46).
The administrative part of the law (sections 53-72) deals in details mainly with
Property and funds related to terror activities. It empowers the Minister of Dcfense
to confiscate any property that was connected to facilitating (ex-ante) a terror i
vity or rewarding (ex-post) it. The order is subject to a review by anl?dm:_‘“"_“:‘:z
court (sections 56-68). It also empowers a commander of a police distric
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and self-restraint characterizing the W':“"‘l English case law which €Xamine,
self- "
exercise of similar m“:m(i;\ouE:Rsl::cdiéed explicitly in the 1989 case of < i
More generally, t : down censorship of an article .rcvcaling dc(;?ils X 'hv
(an application to struc "ot bureaucrats, but the principle of separatio, of pon
Mossad) that : Ju«?gcs' i::‘c legality of the decisions of bureaucrats.., 'A, Much o, '
obliges them to rev ic;l iged to review the rcasonnblcncsfs of professional discrey,
judges are able and obli the area of security. This leads to the Position d:

o

in every s must do in urity. ‘

o th'e) ‘mits on the power of judicial review in martters &

there are no special limits o
. " “ : |

security”. iew to the merits of the issues, the

broadening the judicial rev : '
also a%;?cd an activist approach in reviewing the evidence. In many cage, b

ivilege of some of the evidence (based on the Evidenc,

(S;:d::nrgc:;tior' E;:\s::::: of the evidence cannot be d'isclosed due to state seml:;
reasons. When reviewing detention orders, the Court mit.iatcd a procedure,

bling an inquisitorial system, in which after the applicant’s consent, the Court wyy
handed the evidence for review without the presence of the applicant or his lawyer,
This judicial practice was adopted by the Knesset when it enacted the 1979 Age,.
nistrative Detention Law (which is still in force contingent on emergency declay,.
tion) and indeed the Counterterrorism law 2016, which allows the court 1o admis
evidence without the detainee or his representative being present and without dis
closing the evidence to them if, after studying the evidence or hearing submissions,
even in their absence, it is satisfied that disclosure of the evidence to either of
them may impair state security or public security.” It is an interesting example how
judicial-made rules in specific context of administrative detention, attempting to
enhance protection of rights, found their way to the statutes’ book and to other
legal procedures. On the one hand, the Knesset followed the rights protection
motivated approach of the Court. On the other hand it extended it to other types
of proceeding (for which it is in fact curtailing of existing rights), and implanted an
arrangement made in context of emergency to be a norm during “normal” times.

ik e i owever, a real separation between emergency and normality
icult to achieve. Israel's counterterrorism activity is by now part

HCY 68018, Shnicer v, Chi et C"“':'zm laSC 36(4) 4.
o Cemar, 1989). %
lroel Low Review (1989), 375, ™ %€ : 1. Zamir, "Homan Rights and National Securi
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| operation of - Countert
of the norma y errorism law became so entren-
ched In Jsracl: law (including judgments) that it has become very difficult to diffe-
rentiate between the fimes of emergency and "normal” times. While judicial review
over the use of eMeETRency measures 1 quite strict, certain legal measures are used
1 Isracl on a daily basis, which would

have not been conceivable in other demo-
es. save perhaps in times of acqual emergency. It s vet to be scen if European
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