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*The american system of criminal prosecution is accusatorial, not inquisitorial, and that the 3§
fifth amendment privilege is its essential main-stay™ Mealloy V. Hogen 378 US. 1, 7 (1964).
Miranda V. Arizona 384 U S, 436, 460 (1966), Rogers V. Richmond, 365 U.5. 534, 541 (1961}

M. Pieck, : TR ,0AUNP2 RIMIN LOWRT NYw3 03 N NUa¥Y 35500 ton (rona nwyn® R3S
"“Witness Privilege Against Setf-Incrimination in the Civil Law™, § Vil Law Rev. (1960) 375
Pieck, “The Accused's Privilege Against self-incrimination int the civil law"* L1 Am. J. Comp. L.
(1962) 585, Jescheck, Principles of Getman Criminal Procedure in Comparision with Amrican
Law, 56. V. L. Rev. (1970) 239, R. Vouin, “Privilege Against Self-Incrimination”, 511 Crim.
L. C. & P.C. (1960) 169

Fortas, The Fifth Amendment: Nemo Tenetur Prodere Seipsum, 25 Clev. B.A.J. (1954)91,99. 36
V.M. Bonventre, “ An Alternative to the Constitutional Privilege Against Self-Incrimination™
.49 Brook. L. Rev. (1982) 31, 60
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“Immunity from compulsory self-Incrimination..... might be lost and
Justice still be done....” ¥

DTTTPR M'02 ¥P7 Y *92IRN LIWND ANDAR NMARY NP905 Mdn Trona  1InyT?
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PRI PIND NP NY A0 1P PR3 o TV N33 Lord Salmon Y@ TaiaTa Yeab v 38
R.S. Gerstein, “The Self-Incrimination Debate in $@ T8R3 °RAMY D3 {11 .08 1717
.Great Britain”, 27 Am J. Comp. Law (1979) 81, 96

R. Hauser “Comparative Law: The Criminal Law in France™, 45 Am. Bar. Ass. J. (1959) 807 39
H.A. Hammelmann, “The Evidence of The Prisoner at His Trial — A Comparative
Analysis”, 27 Can. B. Rev. (1949)652. R. Vouin', *'Privilege Against Self-Incrimination™, 51 J.
Crim. L.C. & P.C. (1960) 169. W, Clemens, 'Privilege Against Seli-Inctimination™ 51 J. Crim.
74 02 37 mwa ewh e L r Ye e sk oo 1 L. C. & P.C(1960) 172

*B) Warren. E. Burger Y& 137 03 87 . Palke V. Conmnecticut, 302 U S, 319, 325-326, (1937) 40
Mcdonald, * A center Report: Criminal Justice™, The Center Magazine 69, 77 : ¥ DO I2W
{Nov. 1968)” I'm no longer sure that the fifth amendment concept in its present form... has all
.the validity atiributed to it™

ES. Corwin, “The Supreme Court’s Construction of The Self-Incrimination Clause”, 29 41
Mich. L. Rev.(1930) 1, 5. EM. Morgan, “The Privilege Against Self-Incrimination’, 34 Minn,
*“As a privilege against : 2”73 1NN IY* DR 30 0K 1ann L. Rev, (1949) 1, 17-18
physical compulsion”. Pittman, “The Colonial and Constitutional History of The Privilege
-Against Self-Incrimination in Amreica®, 21 V. L. Rev, (1935} 763, 783

175

This content downloaded from 85.64.200.197 on Sat, 25 Nov 2017 04:09:48 UTC
All use subject to http://about.jstor.org/terms



o1 Sruny

,TWAY 7N NP MDT 2Y 1NRED XIWH WY RNGT PN Yy rona
XTI MW 0 P01 WRIR YRD NG 42 RYRNTNYIN YN qwyn? annn
02100 P7YD) I OO DYINRI YWY I LT3

MED POR DWwaa? Y0 TIRe 0% Y150 mwn oo pnb e wunwn Mo
JTIIF VIBI33 TR RIT 120K LOINA YW 1M1 1213 MW NETYT  ATMIWHR n1vn
wWAT,IR 3, ARTIN DRYHT 0NN W omrar — ATy ok pw S by
#4.prY RIN2 DIR Y 0M0BIR 0137 YW DMIPBR I0IR 210k

D3P IARM I 1121 DIV OONW DAV I 1°3 PRI TIonY wr uny?
1957 0MRMA "I 1732 107 . DRNR AMOAY DN CYIBNT — MWR T bw
DTN DY3HR BN WP RNY 2D (30 uHANI 1T, 3N0M 720 YU wp 0P
12773 TR APRWT DY O1PI RPNV PR T WP IR JIRTIN DI0M A0 ’Y 000D
20DWAI NARD N7 oMnd Y eaahi wena

7370M1,0"P1N7°N%3 OPYRARA TAITW IRTIT NP002 Y Do PO PR NSRS
T"K1.NAR DR 973Y R 90000 7Y pon .0 ovbon oMo e obynnh 1aba
OVRIT YV YD 0007 QWWIRRT 1PIY MM NN WP 22

MO DP1PRN ATUYT MTINT MY NI MR T 0V oK) DRI
2%7ap N 3% RN XOR )0

TS 23 POE PR ? ARTIA MR AP0 DART 71 : KT, W32 1w DINR A9RY
Y 59939, AR T N0RY WTPW NS0T MR PAWTI RY2TY W YR e
2105 DUWENRRD I2TTHW 33 %9 13 13 103 TN YY 1bYomw 0°N00T DOVINNT
ATNZR DPRIZ MR INYRA NAND IRMAI 1T D YR T3 9 ,anr
1MIND3 1330 3, 079108 DPYENR 1P¥DIT ROW YIODW w7ATAWw Y33, THm ArREIN
DTPRRTT NTRID TR TN DADM AR a0 e Y pon puyn®

TWYH M2 WA QX 03 577 $9031,0% 0 Yw 1ot 2 8750 LR KT oY
nba o2n% b3 POy e RYW oY LYNNI RO KT .UM oYY 9D AR XKW 0D
7MY WD T3 1Y PPD 7712 1,12 MavnT kYW (1132 .03 b by 0UwuR
5w MURR 79709 7 2y &Y MY .07 AT M AN TN 1INBY 17T IR
SN JIPR 1272 PYUOTPIYD 0091 RD PR YW nwayn P oY 89K ARTIAN
— ,PIIMN TAYA IS — YIPWIrKR RIT I A9 IR IR AP003W hynon
J™I3¥N ARIVM DBRD P IV A

1A {212 TV IPRT JYDT QP IR P IR, BNYT? D00 IR TS0 P

079N I 090D DUYEANA TNIRT TR RY0S N0V TRNMT RN TINT (YT vbena 2 42
METa “nenot ows 1ha o'wynaR vIpise TIEwRT hE #RY (RUN R WD [P
JM. 03 RN 571 2% DI B8 1513 1504 777D WS 1 WA 56/51 B Y . DOBUR] DR
.Maguire Evidence of Guilt (Little Brown and Company), Boston, {1959) p. I3

B"F KT TS LOWT DR 30 DRI TREII DY PRIYTI 010 ppbwn astan apynt v 43
*18°3773 AR 191/79 (183/78 D/¥3 11131 01 AR 231,225 (1)3 T*D WM 13 WR 273765
.540 533 (419 175 SrAwr nvm

(432D BN NPT T2 TR 13N 400/66 DY =2 LIRS 0D Oy LIS PRa Ry 44
B3 127/76 DY 229,225 (2)710 7D BRI 1YTE 43 YIRS 412470 DUV D) IR 792,787
182-169 'BY¥ 37 7w wh i 5w 11903 P 515,507 (13)Y D Brwe o

176

This content downloaded from 85.64.200.197 on Sat, 25 Nov 2017 04:09:48 UTC
All use subject to http://about.jstor.org/terms



n"azy %Hon Mes (venn

MAN PAYRCT N2 Dnyann nynnn 4
mMANNAY OMINRA DIPRY O 0P 13 WK LpAvAY NIOTITIRA wn M
17N APPER WMWY Bentham 1331, w7 M0 X173, 12071001 NINA T3 013
L2112 NI01Z NAMPY WKW TR 12 DIDINY 107, 1DV I 1IN IYTIRDD
J1REY 99D IDH PIONT MYSHRI, MWRY IWHRD UDYNR DI 13,120 PrHm IO
5. 7129% N0IBN MIIN MDn WY Yy 1anY Mo’

Pound Y7°%1 % “Instinct of giving the game fair play* : 3 5% ormni1 Wigmore
,Fortas boww a0V 1 47.“Sporting theory of Justice” — yaunn dx 2% yav
DM™OTIRT T W *0-%y "> %on pOwNY DTTTEN MR RAN DPVITT TIRAN MR
_ #“Equals, Meeting in Battle™ >

RETIRT Aw b by 255 vdwnn 12771 DR DI TRW M "D ,pE0 R
DIPRO OMD IR TAVAY AWPR® RY mMUTanT NS R NTUM0 AIAND
2MT DX DWY 71D 080 PN 2712 MMNNAY 1Y whR mnne? (it nnva

MY vae2 Yo vopnam Y933 vown Y>PR XMW PR NI Nwn
DTN PrDn PR LDWAT 5°.0"INNM 1% NWWIANT NIMY R ,pRwnY oI 3
SV 1A S TR R MR Neews v $3 90 5y 70 1197 .92 oz o
LOWRIT YW MPYR DRPPT ATTIYD M —

R3n oirs By 0*vhon nx aegyd nyatpr o°90 Bx A% P nwowe w5
— DPRIM I MIETEn Y0 — 9bR Yo Yo onvtapw oRTh2 1IRY nnRs
7Y 3T PRI N0 MR WU Y3 R4anY 1% Y3% qwerYr ounn v ooy
SRR 1YY Swojama pan

Pw P27 01z o0 27hen YR Yw nnen 127 YW 1moa o ,amn® ova01 oX
DR TPORT IR D ,ONPT'R NX o1 9901 DRI 1KY DI WU QPhENT
R7W DR .12 AR V2V RYW QMWYRIN 1720 URD YT WRY RN nonry 1YY
WD, TNAY AR PR gy Poenh khwr pan annb pipr ek Ay Yo oy
INTNA AR MR’ wpann Xnw 192 DUAT 10W B3 PR Yadw

.J. Bentham Rationale of Judicial Evidence, 238-239 (1827) 45

J.H. Wigmore, 1 Evidence in Trials at Common Law (Toromo) 57 p. 1185 (3rd Ed. 1940} 46

Pound, The Causes of Popular Dissatisfaction with The Administration of Justice, 29 48B4 47
.Rep. (1906) 395, 404-405

_Fortos, “The Fifth Amendment Nemo Tenetur Seipsum Prodere™, 25 J. Clev. BA(1954)91,98 48
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“The first contention : DPER DR N2 'RUIR Newman LR So oIt ToT o R Si
based on equalizing the powers of the prosecution and the defense is entirely unpersuasive. A
criminal prosecution, unlike a civil trfal, is in no sense a symmetrical proceeding. The
prosecution assumes substantial affirmative obligations and accepts numerous restrictions
neither of which are imposed on the defendant ....."" United States V. Turkish, 623 F 2D 769,
774 (1980)
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“All invasions on the part of the government and its employees of the
sanctity of a man’s Home and the privacies of life”".’

VDWW "0 3 Olmstead V. United States - 182 MR 0521 0O1R MP1e® nisa
7R3 55.0%S RNan ewns Mty Mawn nx1S 1 mor abyn Swr Brandeis
MO EIIN W, 27MIRS POYN YR HINRT MY M3 RITND BRYANI 113 .60
56, mxy T99OM MDA TORT TIBY3 W 320N
"> Mark Berger Tm%nn Y@ nyt? 5'008% ROx 1Y PR 2 AT L0 o

“If the evaluation of the private enclave rational for the privilege against
self-incrimination is related to the Supreme Court general support for a
constitutionally founded right to privacy the justification is today shaky
ground indeed™.¥’
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116 1.5, 616 (1886) 52

630 '¥0 oW 53

277 U8, 438 (1928) 54

“The makers of our constitution underteck to secure conditions favorable to the pursuit of 55
happiness. They recognized the significance of man’s spiritual nature of his feelings and of his
intellect. They sought to protect americans in their beliefs, their thoughts, their emotions and
their sensations. They conferred as against the government, the right to be let alone — the
most comprehensive of rights and the right most valued by civilized man®* 277 U.5, 438,478
[(£928)

Grunewald V. United States, 353 U.S., 331 (1957, Murphy V. Waterfront Commission of New 56
.¥ork Harbor 378 U.S. 52 (1964); Thean V. United States Ex Rel Shott 382 U.S. 406 (1966}

.Mark Berger, Taking The Fifth (Lexington books, massachusetts 1980) 41 57

Fried, Privacy 77 Yale 1. J. (1968) 23 1% Fisher, V. United States 425 U.5. 391, 399-400(1976) 58
475,482 Bloustein, **Privacy as An Aspect of Humane Degnity; An Answer to Dean Prosser™,
39N V. U L Rev. (1964) 962, Parker, **A Definition of Privacy”, 27 Rur L. Rev. (1974) 275
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Swam R States V. James, 60 F 257 (1894)

Brown V. Waiker, 161 1.8 591 (1896) 62
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A. Kirschenbaum, Sef- %@ 1700 AR NINR M3 M2y UDWAR D TRT NRT DY T 64
Incrimination in Jewish Law (Buming bush press New York 1970). A. Enker, “Self-
CVII (3*9wn) *1 712 Y9 ™2 oonew Incrimination in Jewish Law™ — A Review Essay
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VAP R, AT TR DAY W ,7RIPTR AUURT DIPU3 ITPE ORI W RIR0Y 0NN Bentham 66
The essence of this reason is contained in the word hard: Ie’s hard upon a man to be obliged to
criminate himself. Hard it is upon man, it must be confessed to be obliged to do anything he
does not like. That he should not much like to do what is meant by criminating himself, is
natural enough for what it leads to is, his being punished. What is no less hard upon him is that
he should be punished, but did it ever yet occur (o a man fo propose a general abolition of all
punishment with thishardship as a reason for it?"; Y. Bentham, 4 Rational of Judicia! Evidence,
.in 7 The Works of Jermy Bentham 452 (Bowring Ed. 1843)

Ullmann V. United States, 350 U S, 422, 445-6 (1956) 67

Unites States V. Wade, 388 1.5. 218, 261 (1967), “Criminal Discovery and Self-Incrimination: 68
.Roger Traynor Confronts The Dilemma™; W. Louisell 53 Cai. L. Rev. (1963) 89, 95

Kastigar V. United States 406 U.S. 441, 453 (1972) Ullmann V. United States 350 U.S, 422, &9
430-31 (1956) Brown V. Walker 161 U.S. 591, 605-606 (1896}

“Between delinguency on the one : WaTp3 Y7Y 66 W ¥N2 MBRT 192°02 75% 0°hn Bentham 70
hand and silence under inquiry on the other, there is a manifest connection, a connection teo
-natural not to be constant and inseparable’ p. 446
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349 U.S. 155, 161-162 (1935) Slochower V. Bd. of Higher Educ. 350 U.8.551,557-38 :qap°;n 71
(1956), Twining V. New Jersey 211 .5, 78, 91 (1908)

Murphy V. Waterfront Comm'n, 378 U.8, 52, 55 (1964) 72

L. Mayers, Shall We Amend the Fifth Amendment?{1959) pp. 62-63; G. Williams," Problems of 73
.The Fifth Amendment™, 24 Fordham L. Rev, (1955) 19, 26-30
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Srh 1071 4 .09 Wigmore Y@ mxp2 Y 78

A16—417 ,220-221 '¥a > s .w.v.1 Stephen R7 76

P. Preingle, Hue And Cry: The Story of Henry and John Fielding and Their Bow Street Runners 77
{(New-York, William Morrow and Co. 1955)
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s0 questionable a shape when it is to be considered as evidaence of guilt, that no credit ought to
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(1783); The King ¥V, Rudd, 168 Eng. Rep. 160 (1775) L.H. Wigmore, VIl Evidence § 2266 p.
400402 (Mcnaughton Rev. 1961)

R.S. Gerstein, “The Seif-Incrimination Debate in Great Britain”, 27 Am. J. of Com. L (1979) 7%
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Powell V. Alabama, 45 287 U S. (1932); Moore V. Dempsey 261 U.S. 86 (1923}, :5Ywn® nx1 80
Kamisar, What is An “Involuntary "% *2%2 [DW21 Mooney V. Holohan 254 U.S. 103 (1935)
Confession? Some Comments on Inbau and Reid’s Criminal Intergotion and Confessions™, 17
Rur. L. Rev. 728 (1963)
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“In criminal trials, in the courts of the united states, wherever a question arises whether 2 82
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United States V. Wade 188 U.S. 218 (1967) 98
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questions whether the judge should make any comment, and how far he should go in
commenting, depend on the particular facts, and that it is essential [or the judge 1o make two
things plain to the jury, first, that the accused has the right not to testify, second, that they must
not assume that he is guilty because he does not do so”. R. Cross, Evidence (London, 5th ed.,
.1979) 414
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Commission on Criminal Procedure Report, CMND. 8092 (1981) 5.4.66
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Griffin V. California 380 U.S. 609 (1965); Unired States V. Hale 422 U8, 171 (1975); Doyle V. 116
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Use of Silence and The Constitutional Privilege Against Self-Incrimination™, 52 Geo. Wash. L.
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