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B. Wasserstein The British in Palestine: The 187 ,y%2 'yMpia 5w 11pa 5 16
Mandatory Government and the Arab-Jewish Conflict 1917-1929 (Oxford, 2nd
DEian2 OO 1TRYR 19K U3 TYAT QIpnT e ax03 .ed., 1991) 198, 212-218
PN T Yooond Dann LYRind v anavhay TRIDI DX WD 7RI wan
PR L10TOR LS00 b ihiatel nuw by privaa Swoneavn MahD heeayn nya
oM ;PR ok wnn bw natpra obyn vpl XY pubiaw mvsh bba yenon
PRMe bw IMIUEI MKT M7 0T L1960 NITA ANDW MBI O3 5 XN
N. Bemwich My Seventy-Seven Years: An Account of My Life and Times, 1883~
J960 (London, 1962) 82

$3158=146 '¥2 ,12 71790 B 23w WA 19 .206=205 ‘Y2 ,13 5w S 0w w17
aeaen Py b T Ahpr - WIAN Dy va YTETR 2Wen o9
DRIMO 2N3 TAw NI NI 0 WY L59-58 ‘YD L10 1T WY Lopvb (338-325
"l cannot exclude from my mind the possibility of further disturbances :9v3¥13¥>
0°137% .or even, as my military advisers have warned me, of a general uprising”
B3 DR 2Ty hhben oy wam1 oiwr Dree Y aveen CRTNA oo o
"The sitvation in Palestine causes me {°D7120 ©1*2PY 11.6.21°2 2N3w (riar»a
perplexity and anxiety. The Zionist policy is profoundly unpopular with all
except the Zionists. Both Arabs and Jews are armed and arming, ready to spring
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by D3 103) BEIRT TR DR DITRY PR N BOwE 7¥ 1M MIPBIT Y3 My
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RT D LJslamic Courts fo the Palace of Justice (Albany, 19:92) 21-42
R.H. Eisenman "The Young Turk Legislation, 1913-1917 and Its Application in
Palestine/Israel” Palestine in the Late Ottoman Period: Political, -f.'Social and
Economic Transformation (Jerusalem & Leiden, D. Kushner ed.; 1986) 59;
R.H. Eisenman Islamic Law in Palestine and Israel: A History of the.Survival of
Tanzimat and Shari'a in the British Mandate and the Jewish State (Leiden, 1978)
137 Sw YTVOTT 11pRY L1-26 (hereinafter: Eisenman Islamic Law in Palestine)
M. Ma'oz Ottoman Reform in Syria and (DYR PRONA PTIT NN WY T DWNOTY
Palestine, 1840-1861: The Impact of the Tanzimat on Politics dnd Society
, {Oxford, 1968)

YT PPRTID 3 KT MY DIRTA NOWR 29 0TRITP by nhw mownd 26
Bentwich England in Palestine, supra note 7, 1191-187 Q"pwh) D"?W\‘I":I vowWw
o'pvan ST oon® Y .Ma'oz, ibid, especially chs. 5, 10 {21 jat pp. 279-280
71 AR5 oaw b anen Likhovski, supra note 18 1R7 PR vown?
% 'p W JOK2 DuEwwn by D"’BDTI'U"PJ"N'? on'2 Durw W?Ebl shulp ]
85 =84 (D"ITM) NPT IRHM LINFK PR WBwRS TR

pEwBE »n by TW .92 ‘¥a ,23 AR Hwb NOm KT 19 5211 YA LBW TPE 27
N. Bentwich Wanderer Berween Two Worlds 17 ,R3¥7 Swnnn neypna
.(London, 1941} ch. 5 (hereinafter: Bentwich Wanderer)

1136 RS VOPY P07 ,Pend WY 28
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PR 5@ NPT 13280 R X7 03 OMPRI T0WRT DT DY yap K7 0TInR 100
5120 Y1IPY DIWERT D27 2 1N 1 A2 WPTY BRTRNTNR IR K2 X
TPX? IR 1729 BTN 30D BT N1PRIT vmPaaab |ied Oyl axnan bwnn
mMa~nen 79 7I5MIT M2 NANXNI T NN e meintab nannnt s
JEIRDI2 Mane® e

TENESY  NSWIAN A13T NORYD INRY 21922 LOWIND NPY2 Yapnn JPpaTI3T
7113 PnnTN27 L1922 T21MYE02 INRA APIND D11 KT LT ARER TI31 PON PR
921pn3 ,NUTER MOMNN 12 B0 19 ,7PRIPUTIR DY MRIIDW0NPRT M7 O°nyD
(DR OY 0TI PO [PA™MSR0 nyrap. TR Pwben ny vibey e
NP TP WYY TonnTI372 LR MonTha? X 12 AT Mo Y [y
PPRPAT TPTENT TIAY TS ,O0TphR LIMETIMKG Y5V 1°¥3 2720 1220 ,NYYAn
701 1T I 1 ,abwR PADA KO AN O NLZWN MWTN INYYINT ARV &5
QUTRD MDY - 0120 07I9Y OVIPY N2 PP AXYIm AX 1101 7enittaT
AD1EY NRYIYEY @MY 1T DT 3T ,0%MP01D ANBY) NI 21 YD
maroa M2 XOwH 2 X 733 WY LAMED AR YT VPV 29X npoon?
PPN KEW 192981 AR DR 07I0A% 23790 M08 nubRn 3pY Axvmn AR oopd
TIYN AMEaYED PRI RIT ITUYN 27X 10 ¥IP1 13w ,1923 NIw3 ORI
¥ anmn ey ngym

SNIWITPIND VIDWN NN SVOUN PP A

20N 19 .1

°AI00 PID NINDYY YW 271727YR D237 AR Nt My ;e NoNvn
02T ATT 0PIV CEWS TR 25,0771 MAsTma M Ot TR T MY onw

Bentwich Palestine, supra note 7, at ;102 ,81 ,77-76 '¥2 ,7 5Wn w5 ,anpn
. pp. 97-99

nMnd N2k PIVNY 12T 1890 151 MIWNI WIDWA P mIn bnpnn ']'?‘?:h'l"'l:l"!w 23
POWHT PYPIIAT IBR) w2 NodY NOR ERR nbe 23 23 PP
W7D 1172 (1996 .2 T2 LDEORR AT Lragy navms Sw UNTWILOIRI
,206=205 ,90 ,87 (3™ON Y TUTD) YRS PIRD VBWRA MR NP X
A. Bertram The Colonial Service (London, ;P by ™Mayn [o KA1 oMY
1930} ch. 8

The Palestine 2593-2590 ‘¥3 ,°¥"5% 773 ,2 1w Wb w17 rap
,097y ;102-78 'y ,7 1vn Db M2pn i(Amendment) Order in Councii, 1923
,Wasserstein, supra note 16, ch. 6 147 13 .229-224 ‘¥2 ,13 7wa DL

1. Starr Law as Metaphor: From i1 P78 ,23 7730 9% ponbn w1 o5wxn 0y2 25
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133 NIYD (2% 1DR0W 11 70 TN BN Towa TN 0Mn, 0171y oy
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Spr 273 07N MODTID PRI PYDR NPYRINT MEYWMI T 001 e v
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seat... in the cabinet ensures that he enjoys the confidence of the majority
QIR TN 07270 .party.” Lord Hailsham, ibid, at p. 13 (emphasis supplied)
NI P°¥I TR TRt awn TN Y TP TIoTT NX NP KT IR 71978 NI
BEPTR YT PITOY DX N3

TN ADIPN2 T PRIV MW N P2 MAn2ng ANt netan ans Ty ‘;l'\h‘m‘? [kt
Toyanm 1991 TP0rE TN ST 0UMeTn YTRENY HT2WI AR POV
T 713% maven oY onre Magwen TwRa 0*7°PE 171 72 RN AR Ni-}aih) "|'i'?f13
{13671 135 Myn® vopy oY

J71 7 opEa v 1on WY P2tpnn vewen novwa Mo By 34

nEw2 (uwR mMNbo By Dpoanm 1eK O MNP 037 2 XN DANI 3wen aTan 35
1292 P9I

C.V. Findley "The Evolution of the System of Provincial Administration as 36
Viewed from the Center” Palestine in the Late Ottoman Period: Political, Social,
and Economic Transformation (Jerusalem & Leiden, D. Kushner ed., 1986) 3-8,
10-11, 19-24; R.H. Davidson Reform in the Ottoman Empire, 1856-1876
(Princeton, 1963) 146—160; Maoz, supra note 25, at pp. 87-95

H. Gerber "The Ottoman Administration of the Sanjag of Jerusalem, 1890-1908" 37
.12 Asian and African Studies (1978) 33

POy T9R MIIVIBE AT2W0 L1OR LOPIIDTI W TPIRTTd unet avpw TN 38
awpR NpPnn *thy ormiye 10 TR PP MoMA B MITIy2 TIue oy
vEwn 79713 '3 LRYo L L nrhmn mbwye pab nemigte mbeni pa ¥
SwHT PID (1986 ,X 710 Ymam
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D72 NIXR R TTERN  NXT MY 070K P ampieY 1ye Ry ot
The) MP02'% TN%3 BR L3173 700 TR 0NY owEwn TIwn 11 o XD
77327 ARITYR TNI2 0P oK L NeDwn metn orn ¥ ,(Lord Chancellor
12 Doapna *0,071%a- M2 wRIT2wY INTA? Papnay vvapa T e 0a0 N5
(127 771032 12°2P7 KT PRO22 Twnn’ e yYraY |, Attomey General™iT 17o%
T W, w0, a000KT PLeantnan wan nenY To1en bR TYwnh Xe N
PYbwa 0 o%m 5P mYIT19 11PN IMIK 1T NDRITN MTTT PRI 1T2wa I
BPPIMM AYXINI NMETA 73 NPT RTIER 87T i 9 pben nriei

2 noown N P

5.J Shaw & E.K. Shaw History of the Ottoman Empire and Modern Turkey 29
(Cambridge, vol. 1I, 1977) 217, 246-249, 286, 305-307; C.V. Findley
Bureaucratic Reform in the Ottoman Empire: The Sublime Porte, 1789-1922
(Princeton, 1980) 72-73, 140, 177-179 (hereinafter: Findley Bureaucratic
“oPNYMI” PRYRITINY P YIMNA RPN Lo PR MMpne DD .Reform)
DY OINR "DUI0” PY @ WNPrD Bmn ohawn Mtma v mpieh T
b 1oaomn arnbomn "I0°°N2 0AF 7Y DI MINSW

01w D°02%12 ¥A11 Y2 1w , 15U o a1R e oNanR b0t Tt 30
53 by yanwn 12 WNPNR 0WIN LART OY) G192 vEwRA nown T be
maT MRIWY 0oEe Mrn DY ORTIRT R IHNTE (PO bawn hanyn
peYNR-N2Y DKY O OM NN TUDY ADEPEN aa0aY 1oyl rnm
DUDITA MH PY RIIRT KT TTnnT OX1 0nAT (Owh? U TMPRTnT) 0vIR
APoYE TR B cnpInn mpn Dyt vmben pur by ymon Ypen 1neteat
M. Bond & D. Beamish The Lord Chancellor (London, 1997); N. Underhill 119
The Lord Chancellor (Suffolk, 1978) 169-194: The Viscount Hailsham The
Duties of the Lord Chancellor (Birmingham, 1936)

Lord Hailsham The Office of Law Qfficer of the Crown, and the Office of Lerd 31
Chancellor (London, 1978)

"[The Lord i(Hailsham) @ 7117 ,7°pbna faya pmov '» '8°%y ,j9 32
Chancellor] must be a man who is a sufficient lawyer to command the respect and
loyalty of the Judges, but he must be also a man who is erough of a politician to
command respect, and even to some extent to inspire fear, on the part of his
colleagues and opponents in the government and legislature. He musi be
immune from day-to-day turbulence and violent in-fighting in the House of
Commons, but, because he must be responsible to Parliament for his many
duties, it is right that he should possess a seat in legislature in the House of
Lords; and becduse he must command the respect of the judiciary... it is vital he
should submit himself to the discipline of giving, and utilize the right to give,
judgments in the matters of the highest importance in the House of Lords... His
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X7 DDBTRT TOMY YIPI (§.4.21) MI0TD NYA 1 AMPE? ()3 Y02 TWIT 0T
,oy 20337 MptBa 0095 yiap® nono 12 ApavIm 2PN pEYEnTNI °Y NpEw
Y31 WA P2 ,MYPTEY vewnn-ona Yo onbIyna NN NPR0 Y 1am nwpa
s5bs QUWDwHET I 09D AMION0T OXAN2 BNTA0BI PIATT0N DIATK L0007
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.Eisenman [slamic Law in Palestine, supra note 23, at p. 17 43

P.H. Russell "Toward 2 General Theory of Judicial :1R17 ,*1IOR7 °137¥ P12 44
Independence” Judicial Independence in the Age of Democracy.: Critical
Perspectives From Around the World (Charlottesville & London, P.H. Russell &
pRETn weTnb NI 0°Y2IR” MW w WO 13 D.M. O'Brian eds., 2001) 1
i) 584=575 ,573 ("N L7 DWDWR NI AP0 = ApIN 2172 NMINNBna
TITIR0I TIRYY 7oA vyl wRna "2 XT3 1R LR 1072 mrnnenag” nmow
ST VOPYUM 139 MW 1707 ,PwED R

.Bentwich England in Palestine, supra note 7, at pp. 281-282 45
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Shaw & Shaw, supra note 29, at pp. 75-81, 217-218; Findley (%7 39
Bureaucratic Reform, supra note 29, at pp. 174-176, 247-250, 307-309;
B. Lewis The Emergence of Modern Turkey (London, 2nd ed., 1968) 121-122;
by oy MpPe Pw DNEAsn wd w1an3 Davidson, supra note 36, at p. 241
A. West et al. The French Legal System: An Introduction W1 ,J02wR MM
(London, 2nd ed., 1993) 73, 88-95; C. Elliot & C. Vernon The French Legal
) Systern (Harlow, 2000) 78-90

LYY IRIDT MR YY .610—605 ¥R PR 13,8 ATy Dwh L, TTDIZ Ao 40
*LyqEe pIN2 BEPRT Ch: Sp 931 XN Opoam M ‘Y IRY (ERma 1Ry
bonni YT NPPKRTA BT MOMAT DI YY Topn MwnY 94 (1943) X ¥PpIDN
Eisenman [lslamic Law in Palestine, supra note 25, at pp. 11-12, 1187 ,°R3%1
A7-19, 32-34

“The Courts re-established by this Proclamation shall have N7 np™nm pebn 41
NN 717 T T NTADRI PUYT MWDK 1R Wno jurisdiction to try actions..."
MY TA "M AT nyeanz e *oebhear pownntohz bv omong
D73 A 311760 3753 WY M P2 n°aIkA nTon? TEaY (,wan wa
Lord Mackay $y31 ;2005 - 2004 ,1989 ()W T"3 ,ANIANT W 3 B7Y¥3 (X137 MIw)
of Clashfern Halsbury's Laws of England (London, 4th ed., vol. 12(1), 1998)
TR (A5 ,TeYnY) NUPRIAT MM GO0 TRY DT T KRN 03 L1N .49-53
Mz nr 90 137 PR3 9517 77007 DR APXI? DRING wPe2 1921 N8
T20% 1K1 5 s PRO FO 371/6376, at pp. 176-177 1271 20231 M@K n7ap2
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A. Samuel "The Administration of Palestine Under British Mandate, 1920- 187 48
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"The Ordinances to implement the provisions of the Palestine Order in Council

with regard to the judiciary were brought into cffect during the year; ...

2. The Courts Ordinance established the following tribunals:

(i) The existing Magistrate, District and Land Cours. ...

(ii) In place of the Court of Appeal, a Supreme Court sitting as a Court of
Appeal with jurisdiction unchanged and as the High Court with original
jurisdiction in two matters hitherto regulated administratively:
applications in the nature of habeas corpus and orders in the nature of
mandamus directed to public éfﬁccrs, etc. Less than twenty applications
were made to the newly created High Court, mostly raising questions of
execution of judgments. The Court is thus likely to relieve Presidents of
District Courts in the discharge of their duties as Chief Execution Qfficers.

{(iil) A Court of Criminal Assize...

{(iv) A special tribunal to deal with the conflicts of jurisdiction between a Civil
and Religious Court,.."
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“...there should be a Court which might be called the Supreme Court,

consisting of the Chief Justice and one Vice-President to hear motions,

such as motions of the nature of Habeas Corpus — and orders necessary

tlo. prevent excess or failure of jurisdiction, and of the narure of

injunction to prevent interference with the course af justice.”
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exclusive jurisdiction in the following matters:- (I} Applications (in-the nature
of Habeas Corpus proceedings) for orders of release of persons unlawfully
detained in custody; (2) Orders directed to public officers or public bodies in
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"There shall be established in Palestine a Court to be called 'Supreme

Court' to be constituted by so many Judges as the High Commissioner

may appoint, of which the Chief Justice shall be President. There shall be

one or more Vice Presidents who shall be British Judges.

The Supreme Court sitting as a Court of Appeal shall consist (as

provided by the Constitution)

The Supreme Court sitting as a High Court of Justice shall consist of the

Chief Justice and one or more Vice Presidents of the Court of Appeal

and shall have jurisdiction to hear and determine such malters as are not

causes or trials of actions nor ancillary thereto, but petitions or

applications necessary to be decided for the administration of law and

justice, and not within the jurisdiction of any other Courts, such as —

Matters concerning the liberty of the individual and of the nature of

habeas corpus proceedings, which are hereby declared to be not within the

jurisdiction of a District Court,

Matters concerning the jurisdiction of other Courts, such as failure to

exercise, or excess in the exercise of jurisdiction; Provided that no

petition or application shall be heard concerning any matter within the

jurisdiction of a Religious Court on the ground of failure to exercise

jurisdiction or misconduct or irregularity in the exercise of a lawful

jurisdiction. _

Appeals from orders of District Courts which are not of the nature of

final judgments nor matters of procedure only, arising at the hearing of an

action.

Matters concerning change of venue of trials in the District Courts.”
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law or procedure for which there is no remedy by appeal, and to make
such further orders as may be just.

V. Applications for orders to issue against public officers or public bodies
in regard to the performance of their public duties and requiring them to
do or refrain from doing certain acts.”
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"But the great security against a gradual concentration of the several
powers in the same department, consists in giving to those who
administer each department the necessary constitutional mgians and
personal motives to resist encroachments of the others. The provfision for
defense must in this, as in all other cases, be made commensurate to the
danger of attack. Ambition must be made to counteract ambit:ion. The
interest of the man must be connected with the constitutional rights of
the place. 1t may be a reflection on human nature, that such; devices
should be necessary to control the abuses of government. Bu§ what is
government itself, but the greatest of all reflections on human na?;ure?"
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