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and Law Office History: “ Meet the New Boss, Same as the Old Boss’ , 56 UCLA L. Rev.
9177 12 — W7 T °12 2°OYRIYINIRG 1902 750 71Yn3 °5 021w 0°37 .1095 (2009)
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21 7vma Yy, Gienapp
,Q°0O2IY PTIR PT-HY P XY PRI °D,AYAWI AMINRT TIVLAW 7727 0NN NDYRN
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“Asking :935—934 'nya,279 w7 YvY , Tushnet — N*127-NI¥IRI NPVOWAT MRTPRI
legal scholars to satisfy even the most basic criteria drawn from the practice of history
misunderstandsthe practice of history-in-law... Law-office history hasabad name, at least
among historians. It shouldn’t. Law-office history isalegal practice, not a historical one.
The criteriafor evaluating it, for determining what is a successful performance, must be
.drawn from legal practice rather than from historical practice”

District "77-p0d NIAPYA ANINRT NY2 12031V NI NIPATPRA NPT DR ,5wn? %7 311
Paul Finkelman, The Living 1135 ,of Columbia v. Heller, 128 S. Ct. 2783 (2008)
Congtitution and the Second Amendment: Poor History, False Originalism, and a Very
.310 w711 9°¥% ,Cornell 197 ; Confused Court, 37 CARDOZO L. Rev. 623 (2015)
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“Constitutional argument, like : (664—663 'n¥3,279 w1 2°¥% ,Balkin) 1p22 1°20nWw 03 313
legal argument generally, does not study history for its own sake. Rather, law uses history
for apurpose—to establishinterpretive authority according to some account of what makes
a congtitutional argument valid and persuasive... History that does not elucidate this
question isignored or treated as irrelevant, even though it may be quite relevant for other
.purposes’

AlfredH. Kelly, Clioand the : X271 *0%pi1 9812 0779917 ©°0*IN7 071377 DR ,YWn2, IR 314
Court: Anlllicit Love Affair, 1965 Sup. CT. Rev. 119, 155 (“The [U.S. Supreme] Court, in
performing its self-assumed role asa constitutional historian, hasbeen, if not anaked king,
no better than avery ragged one. From a professional point of view, most, if not all, of its
recent historical essays are very poor indeed... Too often they reach conclusions that are
plainly erroneous... The Court, | submit, has attempted to sit on two stools at once and has
,3%7 .fallen between them. It has confused the writing of briefswith thewriting of history”)
.311 w7 %% Finkelman 2w 731InR7 DY 10 1I0RN DR L7017 772

“Often historians have been sharply :602—601 'n¥3,164 "7 27y ,Sunstein 1°%»Ww D> 315
critical of constitutional history asdone by constitutional lawyers; when they are, they tend
to see the constitutional lawyer as an advocate, or as a debased historian, mining the past
for insights congenial to the lawyer’s political convictions”

“most legal ) 1571—1570 'm¥a ,310 w”n 2°¥% ,Flaherty, Practice of Faith ,wn% ,3%7 316
academics lack the perspective, time, and knowledge of sourcesto pursue historical study
.(particularly well”
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aconscious and concerted effort to revive a dead past with some appreciation of temporal
320 perspective and willingness to examine antiquity in its own terms’
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“lawyerswho make historical assertionsshould rely on) 1575,1566 /ay2,0w ,5wn? 181 317
historians... Much like historians themsel ves, constitutional professionals can at |east look
.to prevailing historical accounts or debates when trying to resolve specific issues’)

W LOPLT 9 W DY XY presentism Yy 318

(917916 'ny2,279 W~ »vY , Tushnet) 0°X377 1°1273 757 97277 DX 737 LWL P 319
“Mostly... historians try to emphasize the pastness of the past. They take up particular
events, ideas, and institutions as they were in the past, and situate them in as full a context
asthey can. By doing so, they hopeto dissolve any illusionsthat we can easily learn lessons
from the past, or identify straight-line connections between singleideasor ingtitutionsin the
past and today’ sideas and institutions, or even between small-scal e complexes of ideasand
institutions then and now. Precisely because the whole world was different then, particular
.ideas and institutions were different”

DoONALD R. KELLEY, FOUNDATIONS OF MODERN HISTORICAL SCHOLARSHIP: LANGUAGE, 320
595 ,BAILYN ,5WnY ,03 IX7 .LAW, AND HISTORY IN THE FRENCH RENAISSANCE 7 (1970)
01110732 NPT NV N1 W NPITIPY W3 222 W 2OV 1115 15—14 /Y3, 117 wR
TP W INTAR ANIT 1DITREY 210792 .0 DOWATI 7RI NIANT YA 0w
5y pYw (Leopold von Ranke) Ap1n-710 T2IDIXY MWY-RNAWA ARNT 3 210737
1723 ,wie es eigentlich gewesen ,"WHRA 735,727 DX IRNY YRRD NMWY? 11711007737
,IRIND 0w, Ix—lix mya,4 w7 99 Woolf 187 .“asit essentially was” ,(n°23IRY 013703)
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“Whileitiscertainly the case that the successful : IX27 N°2°VPI2IDA MIVLY PWN NP2
performance of askill will sometimesrequiretheinvocation of theory —even of atheory of
that particular skill —itisnever the casethat the theory thusinvoked is acting asablueprint
or set of directions according to which the performanceis unfolding”. Stanley Fish, Denis
.Martinez and the Uses of Theory, 96 YALEL.J. 1773, 1779 (1987)
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“Itishardly asurprisethat constitutional : 665 'm¥2,279 w71 2°¥% ,Balkin X1 7m17 nw > 323
lawyers employ history for presentist purposes and to gain authority for their claims. But
thisdoes not make professional standards of history irrelevant to legal argument, or excuse
lawyersfrom anachronismsand simplifications because they are engaged in adifferent kind
.of activity than professional historians”
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