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The State of Israel not only followed previous attempts and reforms
carried out by previous legislators to settle land ownerships, but also
adopted the existing Ottoman and British land laws regarding those
issues.13
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Israel’ sposition [ig] that Bedouin people do not have customary rightsto
lands in the Negev given that the land laws of the State of Israel, as
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devel oped from the Ottoman and British lawsthat preceded them, do not
recognize Bedouin custom as a source of private land rights.16
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(Padel) 275 0271917 12N 7117 19IX2 79990 IR 1Y P71 X2, AT nTIRl nNab
M0 PN R¥MI DRINT 3,0 IRD'NIVA MYPIRT *pIn 7Y 01501 ,(Steeg) 3001
D°poIVR 1973111 *p2yo 03 30.(“endroits habités’, “habitations’) 2wn DIpnn APy
7737 7973nY 1270 JPY0 .23 DIpn 251 ARINIW W30 NRNM YpIpY 10 NI NRMM
“remote from ) XTPIPET 1 ORI W DIPR 2O APINIW WD NRNM YpIp
I DIOT TR IDINA NP DTIRNNIVA MYpIpa rIw nrR 81 (civilization”
NIAW> N PX2pn 1Y PINNY NINTHY NRT,NRMIN YPIp POOW 0IRY NNIvnwn
TDIXA NPMINT YPIp 2Y 23 AT 1707w 792 27 11300 7,0 R 0TI 0TRA
X7 AR 79DV ,ANWR APRW .IDOM IR 1IN PIRDY W DIpn Y30 MvHwn

.74 W7 9 1873 X7Y21,13 W7 VY, AWRIT PR X7V 7070 DR ,P0nt R0 78

RICHARD CLIFFORD TUTE, THE OTTOMAN LAND LAWSWITHA COMMENTARY ONTHE : I1R7 79
.OTTOMAN LAND CODE OF 7TH RAMADAN 1274, 98 (1927)

WILHELM PADEL & LOUISSTEEG, DELA LEGISLATION FONCIERE OTTOMANE 38 (1904) 80
“qui setrouvent a — MYPIPA I1TAW D°¥AIPD ¥7pNY 10371 6 ‘0 NX 11°37 PLDI 77D
une distance telle des endroits habités qu'on ne puisse y entendre un cri poussé a
7112 PIn2 NIMI3nI”) extrémité des habitations par un homme ayant une forte voix”
Q1IN — 707 YIP PYA 0IR CTLY RYNWINW ApYY OV YWY [NPIw 0°awn OOTRND
(7P TI0 YW

“Dead land consists of land whichis not the property of anyonein :73%273n% 12700187 81
absolute ownership, nor the grazing ground of any town or village, nor a place where
wood can be gathered, and which is remote from civilisation. That is to say, a place
where the voice of a person who is shouting from the outskirts of a town or village
www.iium.edu.my/deed/lawbase/al_majale/al_ n2mnsan npbl) cannot be heard”
.(majalleb10.html
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PIINT TIM1 1ANW W DIPR DX X7 ,7NNT 23377 1997 2w Awiavaa n1an®
595 72w DIPR” 73 120 LIV 020N Y2171M BT BP 1AW 71D NPAY 270 NRNND
82 111 77 DpWw 19X I XYY, D°WIN 02210 03
NRIINT DTN NI2,NRNNAT 2239010 212 NRYRa MmNy NINY 3 1mY 10
NIMIPMI O 130, TRNNI TRM DIRTIWH QPRI QMW 1AW NIMPHY? 111°D
PIIN2 ROTW YRR~ L1977 AWH NXT 1°207W 253 83.y7pn 103 §Pyoa 11315 ,07y20
3102 XP17 NY903 PR NTIVI APRWI PIN2 VIIPR PRANN 10 D3 IR YR 91T a0y
NIV, MIWNIN IR0 AYIND IR 7R AYING Ypp N1RY A1 K07 ORI YRR Yw
YPIP IR, D79YI7T 0T DY ARINAW 210 YpIp DAY A1 YpIpn (N120nn) DORY 77w
777 D%y v5 %Y ;wn 34..a01nm ypap o3 neaY a1y xon vnnTn
TP OX 577 3301 YPIPY 79D71 92V ANTMIM 7I2IVW DRIN YPIp IR M
(791IRON”T) 72 ARINNI WINTW NI3T,0°W WIYW YV 12I9R 75Ipn Jwn’? popii 2
85 nR1M YPIPY W X2 29T n 20n vpaph 79571 ypapm ,nIn? 3N
0»25%377 1°39% 19°0Y °NTI0M JDIN WHWW NIVPIR 03 19231 XY NRIINT N7 1130p3

“Of late, the sites of many towns and villages have... been : L1V VOWRT 8W °2D 82
greatly extended, and new inhabited sites have been formed. This meansthat the limits
,79 W11 9°¥% , TUTE X1 .of the Mewat have retreated with the advance of habitation”
.98 ’1ya

,79 W71 2799 TUTE IX1.D°1W 2230103 WHNWAY 3”7 pr? 01390 703 TR Dn»p 83
“The expression dead land (mevat) means vacant (khali) land, such as :97 'mya
mountains, rocky places, stony fields, pernalik and grazing ground which is not in
possession of anyone by title deed nor assigned ab antiquo to the use of inhabitants of a
“Empty (khali) :75 mnIo ¥7pnY 103 '0% (Ongley) *231R YW 191390 .town or village”
+ IR .places such as Otlak, Pernalik, kirgj[,] Tashlik (stony place), and Kuhi (hill)...”
F. ONGLEY, THE OTTOMAN LAND CoDE 54 (Clowes & Sons, 1892), available at
ia700302.us.archive.org/22/items/ottomanlandcodeO0turkuoft/ottomanl andcodeO0turku
,PADEL & STEEG 0°3In 1117 1912 (17> YW 023w N1IYi DX 03 oW IX7) oft.pdf
“lesterrainsincultestells : %y n2n3 ¥7pna NRIMI NI737 DX ,38 /DY ,80 WA YD
gue montagnes, endroitsrocailleux, broussailles, terrains ou croit une herbe trop courte
019X ,0717 7133 ,N172WN-"N237 Nvpapn”) pour quelle puisse etre coupee etc”
7ANIR IZP? IWDR W 77131 TINI WY 73 MMIXW YpIp 131 2°Xp/WIIN °330,07°V90
.(17p *710 YW OIIn —

.(FIDOIT W) 48 /DY ,53 WU Y ,IOT 84

Y 1977 MVTINT APPODA TINRW AW NIWIDI 1TV NRT MW .47—46 ‘DY, QW 85
.130—118 W
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YPIp 77737 T YPIp .02V NPDORY IR 11137 ,AVIND AwnTww Ypip 113,210 Yw
86 v 0PYIR NPI»IP NIDT A2 NPT AW 2AWINDI,A31INM 3107

TNIR 7D, IMI23 — NRIIN YPIp 7R W QIR 95 ,37pnY 103 Y0 NRIT D0y
1P NIP19712 771 1DIRA 7197 — TNY? IR YPIPY VY IRT APRY YpIpn
nYv1 LAY 399 YpIp NRPAT LAY 1275 Y0 DY T ¥pIpa nyrmvnwn
OXW Yap 7973nY 1276 5°v0 87.m%YN IR 0°n 712V NAND IR PPWI WM 078y
,MIDXET 2107 PYY 137Y NINTHY 1303 ADRR IR ,ARNM YPIp 2230 1IN 13 OIX
88 nminw ypapy 1 vpap mawm

ANWYI XPW 13 172 MWORA INWYIW YpIp DRAN 1A 1130 ¥7pnY 103 7o
— OPN2 72 A9 7P RITLYPIPT DRPAAY WRID MWK 22%p ORI DR WK
YR 127 ann 2075y 8397 poi NIWI2 DINA 12 PUIANY 1 ATW AMIR AWV ATV
gInNI, (1280 7°¥0) I0INT 2w 391 YpIpY 7IDAI (PWA IR 72 7IDAIW DRI
2R PW 7YY w1577 751 — 72307 PR DYIIRI INXY IR P ALY — IR
YUV 7Y 03 (128677 1281 D°D°Y0) NIMPEI MYYN *23% 03 0p 77 M7 7707
90,(1289 7pyo) 7% 93 NIAR W YW AR NIPIOT INIR YUY PPIVR NRNM YpIpa
NWITIW DWW MR 27 11T KD 7273071 IR NIV MVRIPT PIN 23 WRTRY IR
P07 VIR 1M RP1,2052 [P 79218 MWW 0w Yapl RY PRI .TPPEI DR
91 7R N R NIATING YV 7172 03 NP 721 Anh RAW

WIWY 79011 ,3D07 NIWRIRA RAW LNRTD YPIp OX” 1977 W NXRT 0RW D 86
79T YRR DUWHNWH D37 MWIRY *1DM IR L1717 772V DTIPDA (7O1INN) 2780
703 QPREI 21X 757 TNOMOX .NXIM PW 3307 173 NRXP X277 — (Immemorial user) 1197
,IVINY — 022w NN ANIR 0M°IR ,2W°Y 73107 YpIpW 1590 y2IpR 39N 10 1271
03 IX7 .48 MY ,53 WA VY1917 7.A31I00 YpIp — 17 DRIPI D78Y 3TW9 1130
.FREDRIC M. GOADBY & MOSES J. DOUKHAN, THE LAND LAW OF PALESTINE 44 (1935)
YW YN IV WY YRR DRMM NI YW 7773 727309 1270 70 RIXIT 1917 1IN
D%V 73 WWIR? WOR AW YRR 191703 IR DY

CHARLESA. HOOPER, THE CIVIL LAW OF PALESTINEAND TRANS-JORDAN 329 (1938) : 1% 87
(“Article 1275. Vivification consists of sowing seed, planting trees, ploughing theland,
X7 71777 noNY .watering it, or opening water-channels or canals, in order to irrigateit*)
www.iium.edu.my/deed/|awbase/al_majalle/al_majalleb10.html

“Article 1276. If any person builds walls round dead land, or with aview to :0w IX7 88
protecting it from flooding, makes adam round it by raising the sides thereof, such land
www.iium.edu.my/deed/lawbase/~2 11737 11011 17 .is considered to have been vivified*
.al_majalle/al_majalleb10.html

.480 'mY3,53 WA Y0 1917 89

.547my2,0w 90

TIP3 12 NVIDINIR 3 ARYRPIR 496/89 X7 MYRIWIT AIPP0DI T PN AWOI IR 91
L(ARYRPYR R”Y :19717) (1991) 350,343 (4)711 77D 233
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1M PR YRR W YRIP W72 M1 197 MR RY? DRMM YpIp 0w 0
NIWI2 XPW 77w ANIR WYY 1927 MIYRIRI 18 DR ApYW On” :INNawn 21 7MW
1% DI, 7TW INIR FWYW DIPPRT NN 2DV 37NW ONT N1 XITII? DINIR P07
7DOITY” DR PRI ,TD 2102 AW ROW NRNM YpIp 2w 7MW 9273280 Ww
1P NI713T W12°3Y NP1RRY 7772 19 OR POR ¥7ph? 103 7PY0 2IYIn 07,3330 NI
n»307 MY P RY NIDTA SW Wi NRTIA 3010 YPIpa N2 NTrmvHawn
NINLYYI 1 MWOR YAPNT 1AW 33 A TR YT ,0MWRA IR NINLLYR
(TWYN? 251o) OIPWN I 777 MR 192 apni XY 12w 2¥n 172% vpIpa NN
.0%WY 20 7 WK 79% YapY *9an vppia DR Rw nw

PLDYD/YRIWPIRA YPIPA ARIAAN LW 7M1 AN NTIRIN >3 PO MK
n1vR MY 7R YW N13012 09X .71727°NY21 11701 7°NY NPRI NPIRD NIV ADIPN2
L0772 2P RPLIRI ANV T31IR 00N 027N 1PIANW ,ARTA NPNIaN NI MYy
D172 PR ,N°PnTIDR 0T N3N 0»BIPR 07ITIp 0°N1an 81707 NNENA
XTIV D3 2312 ©*NT27 *VIAW? DM IAPHA 73151 1T 732N .07 DPONNWNAY MY
NIN30IM ©3773 WHNWM ,7AYWnn XYY LDWHN” N3IYA DNTIAN INNPD ,TwHNA
nPLAWR NINTA 17 — YRR 85w LW ARpIAaT MYI23 DR P0Y 213 NI
93,907 NP NI3DNA T NPLAY PV

DONVTIAN ADIPHT .2

NPMAW 2R3 WWH WTIT 1917 NIWA PRIWOTYIR DR WIS D1LIT NN
VTINT DR DMIR?ATIANN 00127 VP 1922 9P L1920 NIWI MR WWHI
2¥m7 NX PapY wp 0 o°w»a% Y4mw ANk 1an¥Ta 5PN 010w 7 Puon”h
9707 97YR PW 2¥Md DPPYA RN ,NPIRDNIVA 3DIPNA NYRIRT DINN2 1Ww

v w 7N mwyn® R ROk raraEhsdin 5y mIn .78 'mya 76 WU ovh 72 92
,TUTE D3 IR .ANR*17 9Y 0I1°77 Y2 YpIpi °0n DX DY) 17 19 XD O, 00w
.69 'my2,79 W1 VY

CLINTON BAILEY, BEDOUIN LAW FROM SINAI AND THE :°9°°2 Y@ 21w 1950 DX X7 93
9701 392737 01 IR AT AW A% .NEGEV: JUSTICE WITHOUT GOVERNMENT (2009)
D37 73 2M3 K7 73w, 1 77977) (2000) 48 DRIW NI1321 YRWO-PIND PYRIRRa DINST
NpPHOX MPUDWM RNINDR NII? NLWI 0*92Ipn ARTAN *11°0 NN PIWY 027171 N2an2
02 D172 DYTINA AYAPN] ARPINN DIADA ...ALWRN DT NITVIR AX12pn nPoT
("D RY? AR TIRD ARTA AN DPMINLIRG N9°I107 NIIYNT LAY °12 YW 0717Y 3
RN 33 pDTNN 197 IR NI PYRIPRT DLW 117

.AssAF LIKHOVSKI, LAW AND IDENTITY IN MANDATE PALESTINE 21 (2006) 94

32



11727 AN 173 NIIT 7NN A3 N9V WA (Y 27yWn T HYwnn1 VOV

n1PI2IPY 23997 970 DRI W NPYRMIDHORT NPITNA YAD 737 02127 28H 95.551m710
DNYOWNT PV 1PARAW ORI ,TON ARYIND 20.pYpapni 0INNA AWy Avhw Ywl
0157 O™IPW M D'V 107137 ,DIRMIVA PYRIPHT PN YW npyn
97 Py NPIINI PYPIPNT 21T VAN

PIVM2 NYWHN AN, 1922 MWD VTINT AN LY LI 531,75 YV oN
TPIR2 TP QYY MIRY 0 nppn 9372 71992 nAnxn Yw awimnY nannn
mynwni %831 Mypap Yy ADIDE T MAwTni TNV, Puon/oRIwe
NIRIMI (PRW ,MIPHT MVPIR YW DWW N OR8N N7 T NI27ANR YW nvanng
D17 oW1 ,73 ow? .anw YY 0Iw1? LTINT NYWHN YN JNIRWY ,XITT (XN MY
— PPLOYD/YRIWPTYIND INWRIY — INIYIND 7217 127 P77, NIIMR NIPNIY N0
99 (publicland, public domain) 7712777 MIPIR”1 7NTP%X NINTR” YW WIN *YRIp 31°0
,2IN77 773,773 wnnwaY ©7Ina DYWL TWDRY TV AN 0w Yy Mvpap 01w
DI1PX7 NITOINY NIPIID NMIYPIP NIXPAYI LTI AN3Y 6 YO RN NR WHnY 13
181 100 >332 0vawIn?1 0773nY (close settlement) NTIY* NIAW™N7 NIND (YN
D°V™27 YL YW NINWRIT DIWA P YA A 0TI MNLRY YW 1T MINNY
101 pry39Rmy w1Hwi MW Jwna AwHnN 159, 7IRa

1°2 710507 TR 07VINDI QPR PYPIPAT WWNI DI I 11T 00N
.PYPIpn 9707 7200 NP () s DRIINT NTIPD MW (X) : YRIWTNIIN A% 2NN

MARTIN BUNTON, COLONIAL :IX7 U127 071371 NIWA 20 nonp pniia ner na 2y 95
.LAND POLICIESIN PALESTINE 1917-1936, 1 (2007)

.Sally Engle Merry, Law and Colonialism, 25 LAw & Soc’'y Rev. 889, 909-917 (1991) 96

MW TN 101 QIPW D NRT QY VXY W2 .49—38 1Y ,95 W 2O¥2 ,BUNTON XY 97
LTINRY AXRI 0TINT NDIPN 232 NP1 NPIRANIVA ARPPR NPnwn v

The Mandate for Palestine (July 24, 1922), availableat :v7m7 2052 11716,2 087 98
www.mfa.gov.il/MFA/Peace+Process/Guide+to+the+Peace+Process/ The+tMandate+
.77 AN :19777) for+Palestine.htm

Martin Bunton, Inventing the Status Quo: Ottoman Land-Law During the Palestine 99
.61 w771 v ,Shehadeh o3 1x1 .Mandate, 1917-1936, 21 INT'L HisT. Rev. 28 (1999)

670.33—31'm¥2,95 w71 VY ,BUNTON 03 X1 .43—42 '1¥3,54 W”71 VY ,W23 X7 100
“Art. 6. The Administration of Palestine, while :vap ,98 w7 2¥Y ,0TIm7 2N3Y
ensuring that the rights and position of other sections of the population are not
prejudiced, shall facilitate Jewish immigration under suitable conditions and shall
encourage, in co-operation with the Jewish agency referred to in Article 4, close
settlement by Jews, on the land, including State lands and waste lands not required for
110,98 W~ 9°¥% , 07377 202 03 X7 .public purposes’

.58—57 '1y2,95 w1 9¥Y ,BUNTON X7 101
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nRYA% orva @vbbon MW (X)

TDINI NNW?M RYXR 12T NWINN APR ROAW RIT A1TN7 W 0DWNAT [P0 27, 7I0KRD
JWTIDI 1AXIWW DD NRIMNT 1T DR TN ORI NPpRL 0TpWw I DR CIpT
7PN ,MPWR .DPNYD 7T 11V AW APINT 0D 07120 1K 0137 LTINT NDIPNI
D IRD'MIVI DPINT DR 17 19950 — PMVTING ADIPNA MYPIPR 1T YW Ao nyn
— PMVTINA IDIPNA AR D°PIN2 IDINNTW QIPW [ T 7DIPNA B3 YN 1WA
LYP IR) Q1737 > T°2Y NUYLIT NYRIRT 93 7752w 137N NTAYA PINY DD 1970
HY M XD NRNPT OPT,ARIIY DI ,NNIW .31 TINT MYYIL NRIN MIVRIR 1107 (1213
YRR 2172 11217 ,0anI PRIMLIR 2313 2NT2Y 1PNV 00N N L,27
IRMMTOPT AR 015,07 NVTIAT NIYPIPT 1T DR 12°1N 723

nypIp %Y MuPnwin nysInn MNeLwi Wwwn ,0°w2 02 ps Yw ony *-hy
,T2R 7Y 0%1pnA 117197 NW?37 Y12 NIy .IIWRIT 02IWa-nnnvn n1apya nip
NIVYNWR V1IN PYRIPRT OWA DR 2377 1IVIW 0°1707 793 NPNNA 020137 120
YIX72 10K PYPIPRI QW PTIWN Y DR 130 07 1918 121212 123 .MypIp Py
YIN? 7IVNW 212000 MYPIp NTIPD DR PPN O 1920 NIw3I 102,19ypapna nipoy
NI TN%3 2 Mvpap Yy Mwbnwn

NTIPD) NINMT NIVRIPT NTIPD NX 16.2.192173 QWM PRIN 1T 703N JwHia
YARY, IR NIV MIVPIPT PINY 103 7PV W RD07 DX 72072 11 A7IpD 103, (nxminn
“NRTIT NI W IR, TNY 21D DX JIWRIT — 02237 W PNAW 707 1mIpna
:¥2p ITIPDR YW PIWRIT PYNN 12vn

v ,GRANOTT ; 389—372 'm¥3,53 W” 2°¥7,1917 ;35 /m¥2,54 w771 2792 ,w 23 X7 102
.43—39 'ny3,61 w771 2°¥Y STEIN X1 ; 75—74 '0Y3,77 0”7

U137 VIO PNIRT MIIWIT VP 2 127 1001 MYPIPR NTPD NPPRR DR 103
TPYRIPRT 237 DR 2%°77 TYPW NPPINTIPY JWnIS1 PUDE/2RIWPIR W13 N1apya
LRNMIAA NTIPD ARRIN 12w WIIN INIRD,TI MIVPIR YY NIpIan-nha Mutnwn yn
YW APRIN NAYRM AYIN BY YRIND VI (1YY RIT Y%, 1921 X202 P
=172 YR WK ,PPYPIPHT NIT0 NIV Oy 075071 ,NTAWN-N7a vpIp Yy nubnwn
“it is necessary that the Administration obtain forthwith a complete :°3 7%w 712wmM
D™I5TIRMT NIIPH 03 IR .43 1Y2,95 w3 2°¥Y  BUNTON X7 .record of all such lands”
Letter to Foreign Office, FO 371/1/6387/E1758; * Report of the Land Settlement : 172X
.Commission, August 1920', CO 733/18, 592
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(a) Any person who, without obtaining the consent of the Administration,
breaks up or cultivates any waste land shall obtain no right to atitle-deed
for such land, and, further, shall beliableto be prosecuted for trespass.104

TV : DWW NP IR IAPHAI 0PN AN AT 1PN YW udwHRT Mynwni
TDIRI 1T YPIP2 13p MDA 75T DRI YPIp 707w 0IR 23 MIRINIVE P10 2w
YIAPY MMUTIN PPN R, VPP DR T2VY MNUIW 19 WK Y27p RY DX R 710
.1237N307 7732 X7 193077 XYY ANWYIW 1921 INRY NDRNM YpIp NXIAN 93 7D

IDIR2 [PM KDY AN WY an0N NMINnR MYpIpn nTMpd YW (a) 1ped
TOR™TPYD Y11 T 30M YRR Y237 .ATIPDI NP2 RN YIDY ANPMIAW YRR VY v0pRI0T
:92Y""NRIA vapw ,(b)

(b) Any person who has aready cultivated such waste land without
obtaining authorisation shall notify the Registrar of the land registry
within two months of the publication of this ordinance and apply for a
title-deed.

TNWRIT D2WATNRAYA 00 — PMVOAAN 7IWPRA ATIPEI NPPPR DR DPpnn DX
Mo W aNWAW MY 1071 — BIIBT AN NPaP 2107 TV, V™A VYWR NN
NP NIPIDTA QW1 170 NI P L, PPV PVIVOIPHIR ANYR 7TIPDT
ARIIW 2D ,NRT NIINY NRIIM 307 YRR HY NPT NY MILYNWR NYAIn »apnat,vpipa
TTIPD 1957 72w LOWNT NIIYMI YRIW NI TN P2V AP YW INNwID, Twnia
JPORIWIT AW 0DV L7 Nni 23307 NPIRIT 1PPI133 AIPDT1ARY 1T NvI5wI NN
WA NINIT YW NPVPRIWI AR AN (b) Y0 *DTYY AYTIN 1TV PV RpIon
105 39D NP *10% TV NRIIM YRIpa
PRTD 7T 25W3 723 IR LI YRIWY NUWID 72a0702 131 IRAT w33 phna
NPT MIYPIR NTIPD YW P9 W 1A 17112 MINAT NPT 1IN1AR 2079y 0 PYnb
T2V 95 ,77IpDR YW 5PN 7ND°10 NYn 0K TNY 1D 15X — (a) — WX pPYhn
101752 OXNI2 .(“ consent of the Administration”) NIILYW NMI0 K22 NRIIN YpIp
.17 222 77977 XY : NPT NY NPPXPI0 YaPI— ... AR 0IR 937 —mn 1wha ppyon
,]°1p D312 NPOIVA ARPPRa Y21pnw 253,123 ~..udWH Ay an? qWn 17
IND°13 INRY 217 W 1°22% NP RN 157 WY N11PIR NPT A APNAR AP
2PUPDOTID 1IN TTIPDT A2°MT 7HI2373°0)”73 MO PW WP PXPI0T DR .APIND

03 X7 .LEGISLATION OF PALESTINE vol. | 135-136 (Norman Bentwich ed., 1926) : 1X7 104
.147 'mY2,61 w771 2% ,wnw-13 ;86 W1 VY ,GOADBY & DOUKHAN
.32 pID7NN 197 IR AMPDA YW nYPRIWT NI Yy 105
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RP2 NR1IM YpIp 72 (16.2.1921 MIAR ,IMI93) TNV 12ANW DOWIR DNIR DY P
— (b) —3wn PRI .NRNMI NIPIDT NW?S7? DM 02997 MIPW INRY P, IR
DI3% TP NP P 2102 NIM3T W2 3w °n 2373 MPuan? ANI0RY 12YR-NRIT M
NI3T AP IR MIVA °777,3°KIW °D3 . INIST DR DWW WM P0DWHIT NN 1707
IPYOR .MMV MR XYY YpIp 0w n® 03 °93%3 I Ny 711192 nvdwn
Any person who has already ) 72¥2 Yp1pi DR P13 7250 0IR YW 172Y1m DX 17707
NIWI IR MWK RYY YpIp 7209w On HY P71 IR Y1 Py . (cultivated such waste land
NpP°pPr OTR 0PWTIN TINA NIIDY 715 0IX VY %5 ¥apI,(without obtaining authorization)
DWW wpa MYpIpn 01w TP ATIpen
’XIN2 77°207°N%2 071 7222 W TINA DRI WYY WA 1PV pOD PR
X7 (b) P°Y0aW 92YNA"NRIT () PYO? TII2 2D 787 2WN X, 1921 NIWA YIRS
92y N1I5T YW DI 17V 230 PYOn YW IR nw 0w 1Y Py epIo 93 avap
NP°P °1D% TV YRR 7PIIW 1 2237 YN 7000 2237 TIYRwn YWD A 77PN
4.4% ,I1m193) ONT 117,000 PIW 17 NIDIWAT °3 AT WPAA U8 2WN .ATIPDT
DWTIN — 1921 102 MM P PuO?D/YRIV TPIRI MYPIRR 93 Jon (27293
Ip0MH NU¥ANn N 196,(b) 52y *0% NMYpPIPR DWW NDIPN YW 710 INRY 01X
N127 MYPIPW TV 37 7IN3.07°01D YpIp *2¥21 0PI — DY YW QYRR 1R
1P, ARMMT NTIPD PW 0PWIING NDIPNI MW KDY, 1921 °107 PRI 71”7 TWR
TPRW 12970 2787 1277 .PYRIPNRI 1707 7203 PN MYPIRD [T1avnY N IR
215 NYYID YRIW NYWRNW °53,2171 Y11 12°Y3 (b) °Y03 WIN Wi 2237 NIvHwn
TTPEA NP R 2109w o1 9375 7D ¥13pY 1IONT 0L AW 0N R .M
(TPYR MML IR 71297 NYW X7 IR OXM 20) TIYRWH prIna IM¥nT ypIp 1Y
107, ;%1% 9323730017 757, 0»WTIN YW 702 MINVYWY 73 7Y 0717 X1, 2907 DIpnn
"X Ppwn NINIA DRI NTIPD YW 77°20 NNWID L,TWHR ARMW DD
92Y NINIT DIWITRY X7, APLBWNAT LW 2w TI0TNIIPYY NN R 10 Y
7T APY0R PR X ,INIT IR DIWAY 1921 107 NXMM YRR IV O YY DImIR Awpn
YAPIW 0 WTING 12 DURTIANTTIPA NI30M2 NI DIWAITR 2D ¥1apY 27NN 137
7 9Wp 1770 0°P0ID OPYRIWT VDWNATTNAW D3 ,NIIPIA NIIDT YD INTI0N3
NTPB YW NP R INRY 03, TWNAA ARIIW °D31,]917 WA RW °D 73 WY N
DWW MITIYN NN %R N AYW VTP NYYWHN TVRI YYD ,MINNT MYPIPI
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The secretary of state for the colonies reaffirmed the assurances already
given in Beersheba by the High Commissioner to the Sheikhs that the
special rightsand customs of the Bedouin tribes of Beershebawill not be
interfered with.136
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Inview of the absence of title deedsto land in the Beershebaareaand the
necessity for the production of a title deed under article 24 of the
Magistrates Law, a case such asthis appearsto be one of those for which
the application of tribal custom under article 45 of the Palestine Order in
Council is specialy intended.149
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Farhanv. Ali Kirreh, 3P.L.R. 30 (1936) (“ The respondent to thisappeal, Khalaf ibn Ali 141
Kirreh, reliesupon asanad of sale of land in Beersheba District in which the name of the
alleged vendor, the father of the present appellant, Eid ibn Farhan Abu Abed, has been
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The custom prevailing in Beershebaisthat mortgage-deeds arewrittenin
one copy and are kept with the mortgagees. 143
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It is common ground between the parties that the land in question is not
registered and never has been registered. It is aso well within the
knowledge of the members of this Court that thisisacommon practicein
regard to the Beersheba lands and the law as to the compulsory
registration of sales has not been strictly enforced in the Beersheba
District.144
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written by the person by whom the sanad itself was written. The sanad isduly stamped.
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If the burden of proof isimposed on a certain side or social category,
when it comesto the making of decisions, it turns out that rarely, if ever,
can the burden of proof be met. What a surprise! This is the way law
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assuming...196
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...From the type of taxes levied on the nomadic jama awe assume there
must have been stages of development between a nomadic and an
agricultural way of life... There are some jama’ & s which pay taxes for
wheat and other field cropsin exactly the same way as to the villages...
for the purposes of registration they were too widely scattered to be
attributed to particular villages... the mazra a were usually small arable
areas, dispersed amongst the hills...258
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...[We] went off to the left towards the N. to a place where the Bedawin
have their magazines of grain, called Nuttar al-L ukiyeh.262
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Our course now lay north-north-east by the still remnant foundations of
the city of Beer Sheba, which had last year been used asthreshing floors,
in consequence of which some part of the grains of corn that had been | eft
had sprung up of themselves.263
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We therefore pressed for another day's march to Tel abu-Hureira... The
country we traversed was spread a deep covering of loan of avery fertile
nature... thedistrict isextensively cultivated by the Terabin Arabs, and by
little parties of fellahin... The extent of the ground which is cultivate, as
well asall theway to Gaza, isimmense, and the crops are wheat, barley,
and maize must vastly exceed the requirements of the population. In fact,
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large quantities of agricultural produceraised in this part of Palestine are
annual exported from Jaffa and other towns...267
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The south of Palestine... is neither the beautiful plains of Gaza, neither
those of Bir as-Saba', which were always cultivated by the inhabitants of
the plain or by thevillagersliving close by... | attract the attention on the
plowing fields that spread more or less, with some interruptions of hills
and dry plains, until... The farmable land is, for a good reason, strongly
appreciated by Bedouins, it is their strength, their source of livelihood;
they sometimes know to claim it with energy.268
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More importantly, there was an abundant supply of water drawn mainly
from seven wells, and the surrounding country had already been under
cultivation.281
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The interesting point is the Bedouin... process of settlement. Bedouin
population have turned semi-nomadic during recent centuries, first by
growing cereals... then by using houses for storing their harvest, and
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eventually by occupying houses themselves... All Bedouin engage in
some sort of agriculture...283
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The relationship between theintellectuals and the world of production...
is, in varying degrees, “mediated” by the whole fabric of society... of
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Thedesert-dwelling Bedouin often lived in astate of virtual independence
from the Turkish authorities, resident in the town of Gaza... the Ottoman
authorities were hence unable to know what was transpiring within the
Bedouin population, or to report on current events with any degree of
accuracy...334
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The difficulties of the Ottoman government in controlling the Bedouins
aredescribed in detail ininnumerable archival documents, dating back to
the 1840's... The Bedouin community, as a social and political
organization, had al the attributes which the state claimed for itself,
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namely “loyalties and allegiances, a code of conduct, a system of
arbitration and justice”. Therefore, the Bedouins obviated any effective
government...337
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An imperial edict, issued in 1903, directed that the Beersheba meclis
[council] should aso sit as a Court of the First Instance (bidavet
mahkemesi) in cases related to land-holding.346
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,9923 W) *NT0M7 1777 D79V VIDWY DNIINDIAW ,B7VIAW VOWN™INI YAW IR TR
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.YAWTINA NN INRY DR NIV
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201991 PIRY 07TINM OPRW 719D TY,0PVAWT M3 27DY NI DIRWI YR LDWN N3
“The High Commissioner may by order establish such separate :n°%31%21 ~.>yavn
Courts for the district of Beersheba and for such other tribal areas as he may think fit.
Such courts may apply tribal custom, so far asit is not repugnant to natural justice or
.morality”

.138 w71 2°vY , The Establishment of Courts Order 355
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M172,71m37 19IR2 3567 /59%mi =1 Napn NN NIYRIRT PN WIw Y% 82Iwn 1N
(waste land) NP7 MIYPIP 3 N1 1930 NIWN D MIXA7I1NY vTIPT NYWHN YW
I .YAWIRIY MITRTDINTA 12T MR NPT MW YW NPT IR P AR
01172293 VTN NPWNM FOT VAW TIRAY MDA NINIRAN PYNY oma,10 Y
P77 W9AY ,7ARIT NPT DRT 0107 107 uDwH PWwha) VI NIOT 02 v
71093 UTIAT NYWHN 3 72 IXIM L(TIIINM 201 NIIDT AR VAW 1307 IR NIV
0227 SW MY ani IR 71 9521, yaw IR 299 IDEN 0IRNT DMIRAW 117722
"MW DR 03 337,007 IR NP NINTR PR ,2APIWTIR NNDWH DI, 07 117N
23312 MYPIP2 *RTOMT "NTAT I 11737 07 0 TnPn 1931 NIWA 02V AN 1Y
,(land-owners) “NYpIp *2¥275 0117373 NP2 PWNN 75% 1 N 1INT TpDRT M
TPDM 37y . (sufferance) NMINVHYW 11 N1 T°W? 1DIRI DPNIVRIP DX 0773V
D%y AMAN YAWTIRI NYPAII 2317 JIDX IR NPT MIRPPAAW OO R XD
YPIP2 12171 PR 1997, (normal assignment) NY2IpM 1PYPIPn NRXPIT 23NN VYN
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298. The number of earning land-ownersis 7,869, and that of tenantsis
2,508... the land-owners tend, on the whole, to cultivate their lands
directly. A land-owner in Beersheba is aland-owner on sufferance... In
the strict sense most of the land may be described as mewat not having
been assigned or disposed by deed. Nevertheless, the “privileges’ of the
nomads have been confirmed from time to time, and it is, undoubtedly
part of the “ customary” law, as opposed to formal law, to recognize the
nomadic traditional cultivation in this area as normal assignment.338

.59 70¥2,37 W7 VY PP 356

“Waste lands bel onging to Government arethe coastal sand-dunes, the desert areasouth- 357
east of Beersheba... In some of these areas, too, Arabs have grazing rights...” Report by
His Majesty’s Government in the U.K. of Great Britain and Northern Ireland to the
Council of the League of Nationson the Administration of Palestine and Trang ordan for
the Year of 1930 (December 31, 1930), available at unispal.un.org/UNISPAL.NSF/
.0/C2FEFF7B90A 24815052565E6004E5630

(00111 MW7) ERICMILLS, CENSUSOF PALESTINE 1931 vol. |, part | (1932) 358
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77°127 VTR NYWHN YW INAIWN L2313 NDRIIN YRR 2w $15735 NanIT ANIRE N
aNW 2pY ©M172N PVAWD NIDPW” YAWTIRD TR NINTRTT 2D NOYRWNRTIN 118
YPIPAn PN NRIPN W NI ARPuRIDT MR, MYV L /aYTR Rt YRapn by

7PN NBWIT DT 03 YRIp 13nY 0P 7IWER ,0°WIAnY NP0awi

The cultivableland in the Beersheba sub-district isregarded asbelonging
to the Bedouin tribes by virtue of possession fromtime immemorial... in
the past the lands have been occupied entirely astribal land, but in recent
yearsthe practice of allotting tribal holdings has comeinto existence, thus
enabling sales to be made to Jewish interests.3>?

LDPVIIRT NNWA T3 7OWHI NITAIVAT 2PMYPIR Yy 017an v antbyaa om0
nbwnn 7%y 199w (“Village Statistics’) 701957 NP o LLY” YW MW M3
,0117 12,500,00072 P77 YaW™IR2 TINATNN YW INLW ° 2023 1945 NIWA 0TIAT
o117 65,000701 ,0°29¥Y @29™WI (15.39%) @NT 1,900,00077 NI’ 1310 DN
"HY WYV (“Survey of Palesting”) 71°00%b 9po” 03 360,(0.52%) 0 7Y 0¥5° W3
2337 MIWRIRY 12°DR 7713 1DIX2 0PNAY 1K 23 ¥Ap D7IRT 112V 1946 NIWA D037

:NRIM YR I 127 NYRIRYI yaw-Ixa? aMInw

itisnot safeto assumethat all the empty lands south of Beershebaor east
of Hebron, for instance, are mewat.36!

ooy W21 ,0°7219m 2337 IIR2 ypIp 5w 0117 2,000,00073 2 M7 °7A0 12715
D127 DNYY

Some 12,577 square kilometers lie in the deserts of Beersheba. It is
possible that there may be private claimsto over 2000 square kilometers

aownnn ’P°Na ¥°DIn) 0°NM7an DWPW[?Y? Y2 DTIPR D1D0Y 2% NAWN 359
.(DOI1 AW (Government of Palesting, 1937, DCF/ 32-72— HRw>-yIX2 n°v™an

VILLAGE STATISTICS 1945: A CLASSIFICATION OF LAND AND AREA OWNERSHIP IN 360
PaLESTINE 35 (Palestine Liberation Organization Research Center, 1970), available at
VILLAGE :1271%) www.palestineremembered.com/Articles/General -2/Story3150.html
.(STATISTICS OF PALESTINE

Government of Palestine, A Survey of Palestine: Prepared in December 1945 and 361
January 1946 for the Information of the Anglo-American Committee of Inquiry 256
.(1946), available at www.pal estineremembered.com/Acre/Books/Story831.html
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which are cultivated from timeto time. Theremainder may be considered
to be either mewat or empty miri.362
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.257/1Y3,0W 362
Forman & X7 2X7w°2 n3"17v377 N979m 2Y PRIvBWRat "0 A PYRIpnn 1T0a2 10T 363
.46 W11 2y Kedar, Colonialism, Colonization and Land Law in Mandate Palestine
D¥%,27p 5 (1996) 80 2333 MAW»NM MYPIP NY°37 —NAWIN PIRY POW»7 NID RPN 364
“Noregisters) 273 ,260—259 'a¥3,155 W” i 2°¥% ,FISCHBACH 03 1R 52 /¥2,37 w1
of title or tax recordswere thus available for Beershebaland. The only documentsfrom
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Beershebaavailable to Hadawi’ s staff were sixty registersof deedsfor the areathat were
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Ruti G. Teitel, Transitional Justice Genealogy, 16 HARvV. HuM. RTs. J. 69 (2003); Aeyal 429
Gross, The Constitution, Reconciliation, and Transitional Justice: Lessons from South
(Africaand Israel, 40 STAN. J. INT'L L. 47 (2004)
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(a) members of tribal or semi-tribal populationsinindependent countries
whose social and economic conditions are at aless advanced stage than
the stage reached by the other sections of the national community, and
whose status is regulated wholly or partialy by their own customs or
traditions or by special laws or regulations;

(b) membersof tribal or semi-tribal populationsin independent countries
which are regarded as indigenous on account of their descent from the

U.N. ESCOR, Study of the Problem of :1x7 n17%> mix13p Yw nYPPIRY-172 N2 431
Discrimination Against Indigenous Populations by Jose R. Martinez Cobo, Specid
Rapporteur of the Sub-commission on Prevention of Discrimination and Protection of
.Minorities, U.N. Doc. E/CN.4/Sub.2/1986/7, vol. |, pp. 10-12 (1986)

International Labour Organization [ILO], Indigenous and Tribal Populations 432
Convention, C107, June 5, 1957, available at www.ilo.org/ilolex/cgi-lex/convde.
.pl?C107
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populations which inhabited the country... at the time of conquest or
colonisation.433

nIw32 PR ,N1TV9Y NIRIAPY DM, DRV ,MYWHN DY NP0IVPR NIZY»NT INRY
NPPRPYY NIPTH2 070IWT 07727 DY 1272 TIART — TN FIAK 7TV PIAIR 1989
DOnY? NIPIVINT NPLDWNT NI NR 72177 P71 RY 7 7InR 434,(169 0N 7INK)

—93,1.2 PY0I, IV R KIR , D7D

[s]elf-identification as indigenous or tribal shall be regarded as a
fundamental criterion for determining the groupsto which the provisions
of this Convention apply.433

— 3 MIPRA VAP 7.1 JPYod

[t]he peoples concerned shall have the right to decide their own priorities
for the process of development... and to exercise control, to the extent
possible, over their own economic, social and cultural development.436
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International Labour Organization [ILO], Indigenous and Tribal Peoples Convention, 434
.C169, June 27, 1989, available at www.unhcr.org/refworld/docid/3ddb6d514.html

.1.270,0w 435

.7.1’0,0w 436

U.N. ESCOR, Working Group on Indigenous Popul ations, Sandard-Setting Activities: 437
Evolution of Sandards Concerning the Rights of Indigenous People, § 69, U.N. Doc.
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:0°R377 0127 21273 DX

E/CN.4/Sub.2/AC.4/1996/2 (prepared by Erica-lrene A. Daes) (June 10, 1996),
available at www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.Sub.2.AC.4.
1996.2.En?Opendocument (“ (@) Priority in time, with respect to the occupation and use
of aspecific territory; (b) The voluntary perpetuation of cultural distinctiveness, which
may include the aspects of language, social organization, religion and spiritua values,
modes of production, laws and institutions; (c) Self-identification, aswell asrecognition
by other groups, or by State authorities, asadistinct collectivity; and (d) an experience
of subjugation, marginalization, dispossession, exclusion or discrimination, whether or
.not these conditions persist”)
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The history, culture, ecology, economic and social organization of the
Negev shows that Bedouins fall under the definition of indigenous
peoples. Theemerging international law of indigenous peoples, including
its human rights provisions, certainly appliesto the Bedouin population,
and should be so considered by government authorities and lega
experts.440

nR 77°%¥n (Coates) DvVIP ,YwWnY ,75 .71 AY*2pY 0°DIVEH DO DA™Y 0PN
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KEN S. COATES, A GLOBAL HISTORY OF INDIGENOUS PEOPLES: STRUGGLEAND SURVIVAL 441
.185 (2004)

.38 w7 vY ,Abu-Saad 442

Gerald S. Berman, Social Servicesand IndigenousPopulationsin Remote Areas: Alaska 443
.Natives and Negev Bedouin, 49 INT'L Soc. WoORk 97 (2006)

ALEAN AL-KRENAWI & JOHN R. GRAHAM, HELPING ;38 w”71 2% ,1Ip X7 444
.PROFESSIONAL PRACTICE WITH INDIGENOUS PEOPLES: THE BEDOUIN-ARAB CASE (2009)

HABITAT INTERNATIONAL COALITION, THE GOLDBERG OPPORTUNITY: A CHANCE :IX7 445
FOR HUMAN RIGHTS BASED STATECRAFT IN ISRAEL 13 (2010), available at
.www2.ohchr.org/english/bodies/cescr/docs/ngos/HIC_|srael 47.pdf
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First, the Special Rapporteur acknowledges the position of the State of
Israel that it does not accept the classification of its Bedouin citizensasan
indigenous people given that Bedouin tribesarrived to the Negev arealate
in the Ottoman era, mainly from Saudi Arabia and Egypt, to an aready
existing legal regime. The Specia Rapporteur notes, however, the
longstanding presence of Bedouin peopl e throughout ageographic region
that includes Isragl, and observes that in many respects, the Bedouin
people share in the characteristics of indigenous peoples worldwide,
including aconnection to lands and the maintenance of cultural traditions
that are distinct from those of majority populations. Further, the
grievances of the Bedouin, stemming from their distinct cultural identities
and their connection to their traditiona lands, can be identified as
representing the types of problems to which the international human
rightsregimerelated to indigenous peopl es has been designed to respond.
Thus, the Special Rapporteur considers that the concerns expressed by
members of the Bedouin people are of relevance to his mandate and fall
within the ambit of concern of the principles contained in international
instruments such as the United Nations Declaration on the Rights of
Indigenous Peoples.

Second, the Special Rapporteur would liketo respond to | srael's position
that Bedouin people do not have customary rightsto lands in the Negev
given that the land laws of the State of Israel, as developed from the
Ottoman and British laws that preceded them, do not recognize Bedouin
custom as a source of private land rights. In the view of the Specia
Rapporteur, such a position, which is based in colonia era laws and
policies, should be reviewed. Far from providing a justification for the

DR, udwNT 122 7Y 1%1222 M7272 DNXY DX D°A1H 011730 55550 %YV NPR 447
-nrInY 17 07 °2 R 011727 272 73713 772w o%IR .77 RWIA 9?0 1107V ROW
.D°N7102 NPUBWH NIIVMI TN DN NIIR 2312 I07R) 5w
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current failure to recognize indigenous peoples land rights based on their
customs, the historical denial of these rights and the dispossession of
indigenous peoples from their traditional lands are acts that are now
understood to be inconsistent with international human rights standards.
Inthisregard, the United Nations Declaration on the Rights of Indigenous
Peoples specifically requiresthat States must provide “ redress, by means
that can include restitution or, when this is not possible, just, fair and
equitable compensation, for the lands, territories and resources which
they have traditionally owned or otherwise occupied or used, and which
have been confiscated, taken, occupied, used or damaged without their
free, prior and informed consent” (article 28). Finally, the Special
Rapporteur doesrecognize the need for an orderly administration of land
and a respect for the rule of law. However, legal and administrative
policies related to land must also be consistent with international human
rights standards and accordingly must also be adjusted where they fall
short of those standards.#48

Y T¥I2p 7NN NRMI0M X1 OX YPARR DR PRI TWORTK 3 03 Vap MmN
I 37 v5°¥0D DINA 449.9372 MYANR NIRRT YW nvavvpaton nubnmy
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According to the information the Special Rapporteur has received from
other sources, possible explanationsfor the Government's demolitions of
unrecognized Bedouin villages include the need to concentrate the
Bedouin people into recognized towns and settlements so asto assist in
the delivery of services to them. Another reason identified for the
demolitions is to clear the way for maintaining a Jewish presence
throughout the Negev, in order to offset the high popul ation growth of the
Bedouin, whichisone of the highest in theworld. With respect to thefirst
of these possible justifications, there are questions regarding the non-
discriminatory application of this policy, since according to the
information received Jewish settlementsin the Negev are provided with
essential services while Bedouin settlements of comparable sizes and

.27,25 09 ,VI 11o01,16 W71 99% ,Anaya Report 1X7 448
.26 '0D VI D01, 0V 449
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populationsare not. The second of these possiblejustifications—assisting
in maintaining a Jewish presencein the Negev in order to offset the high
population growth of the Bedouin —isracially discriminatory onitsface,
and thus, even if it were established by law, could not count as a
legitimate limitation on Bedouin land rights that comports with relevant
international standards.430
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Havemann et al., Traditional Use of Marine Resources Agreements and Dugong
Hunting in the Great Barrier Reef World Heritage Area, 22 ENVT'L & PLAN. L.J. 258
.(2005)
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Richie Howitt, A Nation in Dialogue: Recognition, ;36 w”71 2% ,Mercer 454
.Reconciliation and Indigenous Rights in Australia, 2 HAGAR 277 (2001)

The Constitution Act, :IX7.7177 DX ¥IDW N2 7Ip7 VOWNT NIVN I AN AT 122 455
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The Government [of | srael] should ensurethat all lawsand administrative
practices related to lands and development align with international
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standards concerning rights of indigenous peopleto lands, territories and
resources. To this end, the Government should undertake a
comprehensive review of its land and development policies that affect
Bedouin peopleliving inthe Negev... Aspart of thisreview, Israel should
establish amechanism to identify and protect thelandsin the Negev over
which Bedouin people havelegal entitlement, in accordance with relevant
international standards...

The Government should embrace a long-term vision for social and
economic development of the Negev, including in the unrecognized
Bedouin villages, bearing in mind the historical and cultural importance
of these villages to the Bedouin and to the society at large.458
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