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CURRENT PRICE DAMAGES UNDER THE CISG AND PECL  

1.  General 

Both the CISG and the PECL distinguish between two mutually-exclusive types of situations 

following breach (“non-performance” in the context of the PECL) of contract and avoidance 

(“termination” in the context of the PECL) by either party.  

     1.1  In one type of situations, the aggrieved party engages in an alternative transaction that 

substitutes for the performance expected from the original, now avoided (terminated) 

contract (so-called “cover” transactions). Such cases fall under CISG Art. 75 and PECL Art. 

9:506, respectively. In the other type of situations, the aggrieved party does not resort to a 

substitute transaction. In such cases, market price-based damages may become available to 

the aggrieved party under so called “current price” clauses, CISG Art. 76 and PECL Art. 

9:507, respectively (note, that under perfect market conditions, the two types of situations 

converge).
1
 This commentary commences by exploring the general logic of current price 

damages shared by the CISG and PECL, and subsequently identifies and analyzes the 

differences in approach between the two instruments. 

     1.2  Monetarily speaking, current price damages are a compensation for devaluation or 

increase of price in terms of a theoretical substitute transaction. They represent the difference 

between the contractual price of goods (or, in the case of the PECL, also services, etc.) and 

their price at a certain later time, whether higher or lower (how this later time is determined 

is discussed below). Thus, an aggrieved seller may demand such damages if, in consequence 

of buyer’s breach, the goods left at her disposal have a lower market value than the 

contractual price.
2
 

     1.3  An aggrieved buyer is entitled to such compensation if the available current price is 

higher than the contractual price, even without proof of intentions to resell or otherwise 

transact in the goods under such conditions.
3
 As – had the contract been performed – the 

aggrieved buyer would have been in a position to capitalize on the price increase, this 

premium – held by the breaching seller – should be transferred to the buyer. Seen from this 

perspective, current price damages are rather a measure of restitution following unjust 

enrichment than a kind of expectation damages; they share a distinct family relation with 

recovery of gains made in breach from a substitute transaction. Thus, current price damages 

require no proof of expectation, nor foreseeability or any actual loss, beyond the change in 

actual current price.
4
 Consequently, current price damages do not exclude, either in the CISG 

or in the PECL, other kinds of damages for breach of contract, in particular expectation or 

consequential damages, such as under CISG Art. 74 or PECL Art. 9:501.
5
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     1.4  Although not universal,
6
 current price clauses exist in many national systems, and 

especially so in the case of sales.
7
 Note, that a condition for a claim of current price damages 

is that the contract had been avoided (terminated), i.e., no forthcoming performance is 

expected.
8
 In that it differs from both expectation and reliance damages, claims to which are 

indifferent to the theoretical possibility of further performance. Likewise, current price 

damages can obviously not be claimed together with enforcement of performance (“specific 

performance”), which would result in double compensation. 

2.  Current Price and Risk 

The current price against which the contractual price is measured must be general and reliably 

verifiable, given to “fair determination.”
9
 Because current price damages do not apply in cases 

of alternative transactions, they are not measured against an actual, idiosyncratic price paid. 

Although the terminology is that of “damages,” the issue can be seen as a matter of the 

exposure to risk born by the breaching party. The breaching party is not exposed to the risk 

that an idiosyncratic transaction might become available to the aggrieved party, but only to a 

risk determined by a generally verifiable standard. Therefore, although “current price” and 

“market price” are not identical, and although in principle current price damages are available 

not only under market conditions, market prices obviously provide a good indication for 

determining both the availability of current price damages and their amount.
10

 Courts have 

occasionally recognized standards other than market price to determine current price 

damages.
11

 Conceivably, however, aggrieved parties will fail to prove the existence of either 

market-based or other verifiable ways of determining prevailing current prices, resulting in 

disallowance of current price damages altogether.
12

 

3.  No Substitute Transaction 

A problem arising from the functional “division of labor” between the substitute transaction 

and current price provisions is the determination, necessary for the application of the latter, 

whether a substitute transaction did not, in fact, take place. The problem is especially acute in 

cases of large turns of business: it would not be obvious whether unspecified goods later sold 

(or any equivalent non-sales transaction) should be dealt with as a substitute transaction or an 

independent one.
13

 The structure of CISG Art. 75 may assist in determining this, requiring 

substitute transactions to stand in some relation of reasonableness to the original transaction, 

namely be performed “in a reasonable manner and within a reasonable time after avoidance” 

of the contract. As Art. 76 grants the price differential between the contractual price and that 

prevailing at the time of avoidance (or of tender, in cases of delivery – see below), Art. 76 

leaves little room to manipulation of time: if an alternative transaction was not performed 

within a reasonable time, Art. 75 damages would no longer be available, but Art. 76 damages 

would be. Such would be the case of, e.g., a seller who attempts a substitute transaction but 

eventually fails; current price damages will still be available as a fall-back option.
14

  

Due to obvious considerations, courts prefer to grant “actual” rather than “abstract” price 

differentials – namely those resulting from a substitute transaction rather than market price.
15

 

The choice, however, is in the hands of the aggrieved party, but so is the burden of proof to 

show that no substitute transaction has in fact taken place.
16

 Professor Schlechtriem argues 

that this burden is easily met in cases of “constant dealing” where it is “difficult or 

impossible” to determine which particular transaction should be considered the cover for the 

breached contract.
17

 However, this may cut the other way: that in such situations, there is high 

probability that a cover transaction in fact occurred, even if it were difficult to identify a 

single, specific substitute. The fact that any of a number of transactions may have been the 

substitute transaction does not amount to the conclusion that there was no substitute 

transaction. The breaching party opposing the allowance of current price damages need not 

point to a distinct cover transaction if he can point to a number of them, of which one (or 



more) function as the cover transaction, even if it is impossible to differentiate it from the 

commercial aggregate. Thus, as current price provisions state lack of substitute transaction as 

a condition for recovering current price damages, the burden of proof – carried by the 

aggrieved party seeking current price damages
18

 – may, in many instances, determine this 

point.  

4.  Relevant Place  

CISG Art. 76(2) determines that current price is the price prevailing at the place where 

delivery should have taken place (see CISG Art. 31 for determination of place of delivery), 

but allows for a “reasonable substitute” in case there is no current price at the designated 

place of delivery. Prices for goods may vary considerably among some markets, and evidence 

regarding a prevalent price in one market may be rejected as not amounting to a “reasonable 

substitute” for the originally intended market.
19

 The reasonable substitute structure does not 

allow the plaintiff to engage in “current price shopping.” Such behavior will fail to constitute 

a “reasonable substitute” as well as run counter to standards of good faith.
20

 The PECL is 

silent on the question of place according to which current place is to be determined. One may 

reasonably apply the CISG’s criterion there, unless there were good reasons to diverge from 

it. Performances that are easily transferable from one place to another may attempt to 

command the current price of an emerging or other market more lucrative than the original 

contract entailed, and thus jumble the ex-ante assessment of risk involved with current price 

damages. Such a manipulation may or may not be considered legitimate under the “reasonable 

substitute” principle as applied to various types of transactions, but the burden of proof that 

the substitute market is indeed a “reasonable” substitution lies with the aggrieved party 

requiring it. The measure in which the original performance was in any significant way 

geographically entrenched may serve as a criterion for the “reasonableness” of different 

current price determinations. 

Art. 76(2) adds a clause that is seemingly out of synch with the general logic of current price 

damages and is furthermore not expressed in PECL 9:507: namely, that when calculating 

current price differentials according to a price prevalent in a place other than the designated 

place of delivery, the cost of transporting the goods is to be taken into account. One may 

reasonably object that when no actual transaction is involved current price is based on a 

“virtual” or “abstract” or “imagined” transaction, recall – it is irrelevant to internalize 

transportation costs into the price differential. However, the existence of this clause expresses 

the strong ties of current price damages to those resulting from an actual substitute transaction 

(such as under CISG Art. 75). The clause assumes that commerce, production and other 

activities go on, and that current price damages need be such as to in fact allow the aggrieved 

party to engage in some future transaction, even when that will no longer fall under the 

“reasonable time” requirement of Art. 75.
21

 Hence the two mutually-exclusive mechanisms 

truly attempt to approach identical concerns, making current-price damages appear less 

“abstract” than the authors cited above take them to be.   

5.  Relevant Time 

As current price damages are determined ex-post, the question of the time of their 

determination is significant. The CISG and PECL differ somewhat on this point. PECL 

determines that the current price against which the contractual price is determined is the 

current price at time of the contract’s termination. This gives the aggrieved party – who 

terminates the contract – an ex-ante measure of control in determining the current price 

damages. One could theoretically consider – and indeed national courts have at times 

recognized – other standards: the time of breach, the time when the breach became known or 

should have become known to the aggrieved party, the time when avoidance (termination) 

first became available, or the time of any number of notices exchanged between the parties.  



6.  Current Price Damages after Goods were Delivered 

Regarding the time according to which current price damages are calculated, there is an 

apparent difference between the PECL and CISG with respect to one special category of cases 

in which such damages may become available. Dealing as it does with the special risks 

associated with international sales of goods, the CISG is consistently sensitive to situations in 

which contracts are avoided pursuant to delivery.
22

 As current price damages become 

available only following avoidance of the contract, Art. 76(1) makes a special provision for 

such damages in cases where the aggrieved party has avoided the contract after taking over 

the goods (e.g., for failure of conformity or any other fundamental breach, or following a 

Nachfrist period). In such cases, the current price is determined according to the time of the 

taking of the goods, instead of the time of avoidance of the contract. Thus aggrieved parties 

who have taken the goods may not benefit from deferring avoidance tactically or 

speculatively, until such time as a more favorable current price emerges.
23

 The PECL, dealing 

as it does with all contractual situations, includes no such provision. This apparent 

shortcoming is mitigated by two factors. One is the PECL’s more overt imposition of good 

faith obligations, that would presumably disallow such tactical behavior. The other, more 

specific factor considers that under both CISG and PECL, avoidance (termination) of the 

contract pursuant to delivery is restricted to a “reasonable time,”
24

 a determination germane to 

both the availability as well as the amount of current price damages. As also under PECL 

current price damages become available only upon avoidance of the contract, the “reasonable 

time” restricting the latter – in cases in which tender was assumed – also limits the timeframe 

of the former. This does not make for an absolute congruence between the two systems, as 

aggrieved parties under PECL are allowed to defer termination of the contract – and thus to an 

extent determine the amount of current price damages – under the reasonable time restriction. 

Under CISG, the aggrieved party has no such power, and current price damages under 

conditions of tender will be determined according to the time of tender.   
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