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of the European Union, at para. 141 (July 12, 2006), available at eur-
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Avena and Other Mexican Nationals (Mexico v. United States), 2004 1.C.J. 12
(Mar. 31), available at supreme.lp.findlaw.com/supreme_court/decisions/avena
LaGrand (Germany v. United States), 2001 ;(4dvena 173y :1771%) 33104icj.pdf
I.C.J. 466 (June 27), available at www.icj-cij.org/docket/files/104/7736.pdf
Vienna Convention on Consular Relations (Paraguay v. ;(LaGrand 173y :15719)
United States), Provisional Measures, 1998 1.C.J. 248 (Apr. 9), available at
www.icj-cij.org/docket/files/99/7599.pdf; Ahmadou Sadio Diallo (Republic of
Guinea v. Democratic Republic of the Congo), available at icj-cij.org/docke
VOWNI-N2 *39% TMYI M15N) t/index.php?pl=3&p2=3&code=gc&case=103&k=7a
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Abbasi v. Secretary of State for Foreign and :19aIX Sw vswni-nna
Commonwealth Affairs, [2002] EWCA (Civ) 1598, available at www.bailii.org/
Sv wownn-n®31 (Abbasi '3V :P19) ew/cases/EWCA/Civ/2002/1598.html
Kaunda v. The President of the Republic of South Africa, 2004 :7p*715X-D1717
.(Kaunda 13y :15715) (10) BCLR 1009 (CC)(S. Afr.)
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1 OPPENHEIM'S INTERNATIONAL LAW 121 (Robert Jennings & Arthur Watts eds.,
J9th ed. 1992)
“When the citizen leaves the national territory, he enters the domain of ?
international law... By receiving the alien upon his territory, the state of
residence admits the sovereignty of his national country and the bond which
attaches him to it.” EDWIN M. BORCHARD, THE DIPLOMATIC PROTECTION OF

.CITIZENS ABROAD OR THE LAW OF INTERNATIONAL CLAIMS 26 (1916)
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.382’ny1,8 W1 5°¥5 ,OPPENHEIM'S INTERNATIONAL LAW I

Corfu Channel Case (U.K. v. Alb.), 1949 I.C.J. 4 at 35 (Apr. 9), available at www.Icj
-cij.org/docket/files/1/1645.pdf : “[Bletween independent States, respect for territorial
.sovereignty is an essential foundation for international relations”
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THOMAS M. FRANCK, THE EMPOWERED SELF: LAW AND SOCIETY IN THE AGE OF

INDIVIDUALISM (1999)

SEYLA BENHABIB, THE CLAIMS OF CULTURE: EQUALITY AND DIVERSITY IN THE 13
.GLOBAL ERA (2002)

Susan Marks, State-Centrism, International Law, and the Anxieties of Influence, 14

.19 LEDIAN J. INT'L. L. 339 (2006)
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Giorgio Gaja, Is a State Specifically Affected When Its Nationals' Human Rights 15

are Infringed? in MAN'S INHUMANITY TO MAN: ESSAYS ON INTERNATIONAL LAW
.IN HONOUR OF ANTONIO CASSESE 373 (Lal Chad Vohrah et al. eds., 2003)
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Wilhelm K. Geck, Diplomatic Protection, in 1.2 :1X7 .Np19Nn12 771w numbs i
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW 1045, 1061 (Rudolf Bernhardt
.ed., 1992)

SRIMWA ARNA 05PN 1M’ IR 92°p NPUnIvDIA NIAN TOM SW Invng 1IN
EMMERICH DE VATTEL, LE DROIT DES GENS OU LES :1X71 ,De Vattel * -5y 7wy
PRINCIPLES DE LA Lol NATURELLE 136 (London, 1758), in THE CLASSICS OF
“Whoever :DW 7MX3J 791 INTERNATIONAL LAW (Charles G. Fenwick trans., 1916)
ill-treats a citizen indirectly injures the State, which must protect that citizen”
(072NN 12 MY pn1y)

16

17

80



AITR D191 NYUmHDT 7I3RY N1oTN n7own X* Swnni vown

TTHY MIT SY2 1KY MY 5w YNl PR vIoa Eb TwX) o nwvTnn
SMIRD-P 27 Y0BWNT MN2
D3R NPAWY NPRIRD ,MITTIR 71D 1DINRI 1T N3IYNI 1TWI 01VID DIWIR
A%mpn Sw AR .nmon n3 Pab 0rvID DWIR P2 TWRA DX P50
7785 2195 AWYI 732700 S (DIIRT) ANIRG DR 77732 DINON WK D0DWHI
5X5 X 7071 HXD 007D DX 10PN I 1KY OXNTL 2.0PNTR-DID DUYan
DNIA ,AWYNRDT ,NNRYNISN 7337 N 730°3 DPBH /0INR327 DR KD IR ,7DINR”
ARWIW X°7 NPT CLOMATR NPT Sw mman msnonn pom> noDn3
S DPVBWYNI D°DIVIRI IYAD DX ,AMPDY D3NN ATPR CWYND NvInN3
P9 PATR DX 3315 MORST ANPIW XA APIAN 19719 0TNR PIN- 0T
5w 71005 YINn MW WK ,NIINK PIN-NIT 7 -5Y DA 7Y 23n Dby
73T -5y 1D AYIDA NPVNIDDYTA NI TOM MYINRI NINIRA NI
P2 D3Y2 7IWp NPONIYDTA AN ZamnmuR neTma myaps mosnl A
N300 YW AN 135 (Gebietshoheit) NNR 71311 SW MORMVIVI 113122970
nn vand nPINa Sw o andty (Personalhoheit) TPTMIRD OM2 N°112°97
WA A0 L, MNTRIM MIWCIT YW AW MIYSHARI 000N PRRD DumboT
mUMSD’T 73T ARPIYNT A3°TAN P2 NINNR Sw wp 0pnab 270) nrnIRDS
nYRIpR MDD M¥NL IwTa 2 (15> nIms monbDTA MY vIBn PId

JEAN BODIN, ON SOVEREIGNTY, book 1, ch. 8 (Julian Franklin ed. & trans., 18

.1992)

Y AFFA ZILBERSHATS, THE HUMAN RIGHT TO CITIZENSHIP (2002); MALCOLM N.
.SHAW, INTERNATIONAL LAW 584 (5th ed. 2003)

miEnRebl7an 7851 DRI D°OTXD AITRD MY N mn»p 3 v Doehring
Karl Doehring, State, in IV.1 ENCYCLOPEDIA OF PUBLIC INTERNATIONAL :1X7 ’RIXD
.LAw 600 (Rudolf Bernhardt ed., 2000) .

.DAVID J. HARRIS, CASES AND MATERIALS ON INTERNATIONAL LAW 624 (1998)
.JAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 497 (6th ed. 2003)
“Diplomatic protection is to be understood... as :1046 'ny3 ,16 W”7 2°v¥> ,Geck
the protection given by a subject of international law to individuals, i.e. natural
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23

or legal persons, against a violation of international law by another subject of
“If nationals are subject to :22 W~ ¥ ,BROWNLIE O3 X1 .international law”
injury or loss by an agency for which another state is responsible in law, then...
.the state of the persons harmed may present a claim on the international plane” "
Francisco O. Vicuiia, Interim Report on the Changing Law of Nationality of
Claims, in REPORT OF THE SIXTY NINTH CONFERENCE 631, 635 (2000); Craig
Forcese, The Capacity to Protect: Diplomatic Protection of Dual Nationals in

the 'War on Terror', 17 EUR. J. INT'L. L. 369 (2006); CARMEN TIBURCIO, THE
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VUVIH D°2IAW PII-POD .02 BPHIRD )P 1PT-PODA AIWIN T NPNI0N W
Permanent Court of International-i1 YW 1924 Niwn PI7-pod K17 77 Wpn2
“It is an elementary principle of :95W ,Mavrommatis 1393 Justice
international law that a State is entitled to protect its subjects, when injured
yap1,7d 28.by acts contrary to international law committed by another State”
Y3DIW V157 SW DDIVINRT .YADIT NYAN DY 03TNN NYAN DR DI PRY

HUMAN RIGHTS OF ALIENS UNDER INTERNATIONAL AND COMPARATIVE LAW 37
.(2001)

Juliane Kokott, Interim Report on the Exhaustion of Local Remedies, in REPORT
OF THE SIXTY NINTH CONFERENCE 606 (2000); Annemarieke Vermeer-Kiinzli, 4
Matter of Interest: Diplomatic Protection and State Responsibility Erga Omnes,
.56 INT'L & Comp. L.Q. 553 (2007)

1979 7 pID X

.4 w”119¥5 Dinstein

The Mavrommatis Palestine Concessions (Greece v. U.K), 1924 P.C.1.J. (Ser.
B) No. 3 (Aug. 30), available at www.worldcourts.com/pcij/eng/decisions/1924.
“By taking up the case of one of its :*> DW ¥2p3 7Y .08.30 mavrommatis
subjects and by restoring to diplomatic action or international judicial

25

26
27
28

proceedings on his behalf, a State is in reality asserting its own rights — its right
.to ensure, in the person of its subjects, respect for the rules of international law”
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NITARNAT 0PN DY H95-7172 NYap3 ¥ 7NPRIRD”7 YN 73700 W 7N
PN numD T 1330 P2IYAY 3N RS 73100 ,5953 .79an0 YW owIng nnd
Barcelona Traction, Light and Power Company, Ltd., 11¥2 .77an0 Sw nwin
(Belgium v. Spain), 1970 1.C.J. 3, at 47 (Feb. 5), available at www.icj-
"5y2Y 93 yap3 (Barcelona Traction *3¥ :197) cij.org/docket/files/50/5387.pdf
5T ,AnaTTY) DAPW N1Pwe NIPI5T D19 WKRD IPRHIY OYan NIDT W nrIn
Vaughan Lowe, Shareholders' Rights :3%7 .(My33732 NI5NNWA N1937 X 73772775
to Control and Manage: From Barcelona Traction to ELSI, in 1 LIBER
.AMICORUM JUDGE SHIGERU ODA 269 (Nisuke Ando et al. eds., 2002)

.(2006) 12 DI5WH IAA5N 172 *HIRDI?20 VOWNH *3W H2171 *SNDI-12 AIIN
Anne-Marie Slaughter & William Burke-White, The Future of International
Law is Domestic (or, The European Way of Law), 47 HARvV. INT'L L.J. 327
.(2006)

International Covenant on Civil and Political Rights, Dec. 16, 1966,-5 7n7pnn
999 U.N.T.S. 171, available at fletcher.tufts.edu/multi/texts/BH498. txt:
“Recognition of the inherent dignity and of the equal and inalienable rights of all
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members of the human family [as]... the foundation of freedom, justice and
5w RWwIN3 D3 VIDI X AR 3 waTe (ICCPR :197Y) peace in the world”
NXYINW “smart sanctions”-71 7102 7209 Hw WPHA MRS VOWNI NN
Martin Nettesheim, U.N. Sanctions Against Individuals — A IR .NVPII JINV’2N
Challenge of the Architecture of European Union Governance, 44 COMMON
MARKET L. REV. 567 (2007), available at www.grakov-berlin.de/documents/
.Veroeffentlichungen/un_sanctions_against_individuals.pdf

Convention for the Protection of Human Rights and Fundamental-% 34 ’'©
Freedoms, Nov. 4, 1950, available at conventions.coe.int/Treaty/en/Treaties
“The Court may receive :(7DIX 1215 NDIPNI IR :1'7?1'7) /Html/005.htm
applications from any person... claiming to be the victim of a violation by one
of the High Contracting Parties of the rights set forth in the Convention... The
High Contracting Parties undertake not to hinder in any way the effective
.exercise of this right”

DTXR NP1519 17702 2105 VIDA YW ATNRYI NI3T MYRIID 130210 2 YLD 0% PR
.D°07D7 SW DM DX NID?AN N1INK2 022 *TD IR2W °DO ,NI13TAN NP0 NIt
5v11,33 W7 DY, 0TIR NIMOTY NPDITRT HINKD YA 137w 933 00 WA wr 0YIN
»1-5Y 35N Nwaab P33R nHYDaY mMIna Sw NTI01 713072 1187 1988 NIwa
©VIDWI N1ONDY TOMVIX 19IX2 NIDDIM 1T 7INKRI NMI2AT MTNIN 5w 72 ,B°07D
7777072 Hw narnnn

“A State Party to the present Covenant may :¥21p ,32 W~ 9y ,ICCPR-Y 41’0
at any time declare under this article that it recognizes the competence of the
Committee to receive and consider communications to the effect that a State
Party claims that another State Party is not fulfilling its obligations under the
International Law Commission, Report on-% 33 O X7 ]9 .present Covenant...”
Responsibility of States for Internationally Wrongful Acts, UN. GAOR, 56"
Sess., Supp. No. 10 U.N. Doc. A/56/10 (Oct. 24, 2001), available at untreaty un.
ILC Responsibility :1o1%) org/ilc/texts/instruments/english/draft%20articles/9 6 2001.pdf
IWwXI “Scope of international obligations set out in this part” 11010 MWK ,(of States
“The Obligations of the responsible State set out in this part may be owed :¥21p
to another State to several states or to the international community as a
“Invocation of responsibility by a State other 1171313 WX ,48 'O 121 ;whole...”
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“Any State other than an injured State is :¥2I1p WX than an injured State”
entitled to invoke the responsibility of another State... if: (a) The
obligation breached is owed to a group of States including that State, and is
established for the protection of a collective interest of the group; or (b) The
w371 .obligation breached is owed to the international community as a whole”
DIVPR MIKVIN TWR NIAR NIDAY PI KROR P AWH 730K Hw 79975 73137 PR %D
7797 7370 HW NIIR2 BY°ID A2 ¥1AN05 7270 35 79IROD WERN 77 PY0 S2vphip
RY1,¥3037 07195 MUMLDT 7337 1D 791 71 D 1107, DwOw 1T vThy

J5W MIMIRT N3 PA

MANFRED NOWAK, ICCPR COMMENTARY, U.N. COVENANT ON CIVIL AND 36
.POLITICAL RIGHTS (1993)

SHABTAI ROSENNE, THE LAW AND PRACTICE OF THE INTERNATIONAL COURT, 37
.1920-2005, vol. III, 1170 (4th ed. 2006)

.KARL DOEHRING, VOLKERRECHT 377 (2nd ed. 2004) 32
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International Law Commission-% Special Rapporteur-i ,Dugard D9IX
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Nottebohm Case (Liechtenstein v. Guatemala) 1955 1.C.J. 4 (Apr. 6), available 40

.at www.icj-cij.org/docket/files/18/2674.pdf

PETER MALANCZUK, AKEHURST'S MODERN INTRODUCTION TO INTERNATIONAL
.Law 257 (7th ed. 1997)

“...within the limits :Y3p3 DW ,44 *ny3 ,29 W’ D¥% ,Barcelona Traction 73y
prescribed by international law, a State may exercise diplomatic protection by

41

42

whatever means and to whatever extent it thinks fit, for it is its own right that
.the State is asserting”

International Law Commission, First Report on Diplomatic Protection, in U.N. 3
GAOR, 55" Sess., UN. Doc. A/CN.4/506 12 (Mar. 7, 2000) (prepared by John
Dugard), available at untreaty.un.org/ilc/documentation/english/a_cn4 506.pdf
“[1]n some situations the violation of an alien's human :19 *05 ,(Dugard M7 :151)
rights will engage the interests of the national State... However, in the case of
an isolated injury to an alien, it is true that... the notion of injury to the State
JAMES L. BRIERLY, THE LAW OF NATIONS: AN :D3 I1X7 .itself is indeed a fiction”
INTRODUCTION TO THE INTERNATIONAL LAW OF PEACE 276 (Sir Humphrey
Waldock ed., 1963) (“[T]here is a certain artificiality in this way of looking at
the question. No doubt a state has in general an interest in seeing that its
nationals are fairly treated in a foreign country, but it is an exaggeration to say
that whenever a national is injured in a foreign state, his state as a whole is
necessarily injured t0oo”); CHITTHARANJAN F. AMERASINGHE, LOCAL REMEDIES
IN INTERNATIONAL LAW (2004); RICHARD B. LiLLICH, THE HUMAN RIGHTS OF
.ALIENS IN CONTEMPORARY INTERNATIONAL LAW 51-61 (1984)
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[Ulnless the injured person is able to bring a claim for such
injury before a competent international court or tribunal, the
state of his/her nationality has a legal duty to exercise
diplomatic protection on behalf of the injured person upon
request, if the injury results from a grave breach of a jus
cogens norm attributable to another state.*®

.55°1Y32,43 W71 5Y9 , AMERASINGHE

International Law Commission, Report of the International Law Commission on
the Work of its Fiftieth Session, UN. GAOR, 53™ Sess., Supp. (No. 10) U.N.
Doc. A/53/10 (1998), available at untreaty.un.org/ilc/documentation/english/A
.53 10.pdf

.12°ny1,43 w7n »y5 ,Dugard m7

M7 3907 191D NMPA2 15PN 1T INYET 09X LCP K — S IwaTnn) 4’01 ,0w
n571 ©2357% MPINY WORN 7T PINW IV AYIND qwnna POy yinw
“The state of :*3 ¥2Ip 4’0 .¥¥17 YO 1T1R ATROW NYII-DP°W NX N NNRA
nationality is relieved of this obligation if: (a) the exercise of diplomatic
protection would seriously endanger the overriding interests of the state and/or
Marjoleine Zieck, Codification of the Law on :IX7 1Y377 MN°15 .its people”
Diplomatic Protection: The First Eight Draft Articles, 14 LEIDEN J. INT'L. L.
209, 221 (2001); John Dugard, Diplomatic Protection and Human Rights: The
Draft Articles of the International Law Commission, 24 AUSTRALIAN YEARBOOK
17 DINNA AYIIN YW 7PN 23 1YW 1 .OF INTERNATIONAL LAW 75, 80 (2005)
Pieter H. Kooijmans, s the :1X7 .0°0N12D7771 73377 TOM N13002 K91 ,0TR7I D113
Right to Diplomatic Protection a Human Right? in III STUDI DI DIRITTO
INTERNAZIONALE IN ONORE DI GAETANO ARANGIO-RuUIZ 1975, 1980 (Gaetano
Arangio-Ruiz ed., 2003); Vasileios Pergantis, Towards a “Humanization” of
nysanw 1nT3 ,0pn 990 Diplomatic Protection? 66 ZAORV 351, 386 (2006)
“In all fairness, it was :83 'nya ,1% 77y72 °¥% ,Dugard X7 .7I0T DX A0IPN
probably too much to have expected the Commission to approve article 4 de
lege ferenda in the light of the scant evidence of state practice in its favor. The
Commission is a cautious body, which prefers to act only when state practice
.and doctrine are fairly settled on a particular matter”
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. o . . . . 49
International Law Commission, Draft Articles on Diplomatic Protection, U.N.

GAOR, 61* Sess., Supp. No. 10 U.N. Doc. A/61/10 (May 15, 2006), available
:197) at untreaty.un.org/ilc/texts/instruments/english/draft%?20articles/9 8 2006.pdf
.Cp X — 5w nwa1nn) (ILC Draft Articles

»1-5Y VD2 AYIDA NN IO ,DIP W HW 1R TN DIPpWH WY 73700 N
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“A State entitled to exercise :¥y21p ,49 w771 »¥5 ,ILC Draft Articles-? 19 ’0
diplomatic protection according to the present draft articles should: (a) give due

50
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consideration to the possibility of exercising diplomatic protection, especially
when a significant injury occurred; (b) take into account, whenever feasible, the
views of injured persons with regard to resort to diplomatic protection and the
reparation to be sought; and (c) transfer to the injured person any compensation
obtained for the injury from the responsible State subject to any reasonable
Annemarieke Vermeer-Kiinzli, As If: The Legal Fiction in :D3 X7 .deductions”

.Diplomatic Protection, 18 EUR. J. INT'L. L. 37, 61 (2007)
“In these circumstances it is possible to seriously :1MX3 19 ’©% 72077 1212
suggest that international law already recognizes the existence of some

52

obligation on the part of a State to consider the possibility of exercising
diplomatic protection on behalf of a national who has suffered a significant

88



AITR D191 NYUmHDT 7I3RY N1oTN n7own X* Swnni vown

.Dugard 5w npni MY3n Sw 70102 Iwyn X7 DNNINWw PnIRD =120 vDWN1
(ILA-71 :1579) International Law Association-1 NTayn 7155 1023 113 77031 by
wnb 00197 Hw N moMnn newoRa no1uh onhoT naab ol
5w MDY NY3ADI TWKRD °D AYIN DR ILA-7 Ay a0 mRD-Pan wena myan
NI SW NIT33 MOTY KDY ,1PN1MOT2 IY°ADT A2 CRNIY JDIND YN X1 057
>3 ymipna X% AR ,07DA Sw AMbWws MYY 7919 13T AMATR
LaGrand 17392 .°"N71007 7w 3010 U0 *NIRD-137 0DWNHI-N 03 ,Awyn®
Vienna Convention on Consular-% 36(1)(b) 7yo Sw Wwpa2 WK X7
NPT AYanw mssA 5w 79030 AUDIRT X OT(VCCR :bAb) Relations
7PNPI5T NIDT A2 0N TPAIIR2 AY°IDT A2 03 OYIN WK — 7°INI3 — NININRD
5w AMST 1272 RTIONA TWAA SY TN 01PN APY0 AN mon mrTen
“may be invoked 73NRT *7-HY 1I¥IW VIDI NIIDT D VOWNI-N’I YR ,73TN7
-pOD NX W55 ww 191 “C.in this Court by the State of the detained person”
5ax 71251 mAvENp ATTYS MIYA 0IDA Sw NVIPIPA MIAS ORPANd P
MIWIDN YANWH .ANT 72171 MIWID 03 NIWDRN VOWNHI-N’2 N2 72w WO
DWW D°0IVPRD DWITH ANIT PwHA 0NN WK FIAK PDYD *D ¥ 7NN

injury abroad. If customary international law has not yet reached this stage of
development then draft article 19, subparagraph (a), must be seen as an exercise
Diplomatic .49 w”n %¥% ,ILC Draft Articles in progressive development.”
Protection of Persons and Property, ILS Res. 5/2006, 53 §1 (June 4-8, 20006),
available at www.ila-hq.org/pdf/Diplomatic%20Protection/Resolution%205%
.202006%20Diplomatic%20Protection%20English.pdf

Conference of the International Law Association, June 4-8, 2006, Final Report 33

of the Committee on Diplomatic Protection of Persons and Property, §lI,

.(ILA Final Report :1971%) available at www.ila-hq.org/html/layout_committee.htm

.262’0Y32,4 W”1 9°YY ,Vienna Convention on Consular Relations

Tim Stephens, The LaGrand Case (Federal Republic of Germany v. United

States of America): The Right to Information on Consular Assistance under the

54
55

Vienna Convention on Consular Relations: A Right for What Purpose? 3 AM. .
INT'LL. 143 (2002)

77709 ,6 W71 95 LaGrand 173y

Mark J. Kadish, Article 36 of the Vienna Convention on Consular Relations: A
131 N ,Search for the Right to Consul, 18 MICH. J. INT'L L. 565, 593 (1997)
73K anIpam 5X17 770 NIMYR 0015 NIs 713pn> 1InK2 36 'O NKI D
“is not to benefit individuals but to ensure efficient 7N7VRY WI1DNI NIIN
13379 N*391031p 1TV P2 O Y .performance of functions by consular posts”
Annemarieke Kiinzli, Exercising Diplomatic Protection: The :1X7 1*0n1o9%7

56
57

Fine Line between Litigation, Demarches and Consular Assistance, 66 ZAORV
.321 (2006)
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. . . . .58
Monic Feria Tinta, Due Process and the Right ;373 °’1Y1 ,48 W1 5y5 ,Pergantis

to Life in the Context of the Vienna Convention on Consular Relations: Arguing
the LaGrand Case, 12 EUR. J. INT'L. L. 361 (2001); Karin Oellers-Frahm, Die
Entscheidung des IGH in Fall LaGrand — Eine Stdrkung der internationalen
Gerichtsbarkeit und der Rolle des Individums in Vélkerrecht, 28 EUGRZ 265

.(2001)
»75 PHR N1IDY VIDA HW NI5T2 WNDN2 1O KD MIRD-PIT vBWAITN YD WITY
INYI-NIN2 MWIOn 18 Oda VOIW 13 HY M .PUMYDT 7337Y INIT DX IORY
“If the Court intervenes directly with the faith of an individual, this :Nn79917
would mean some departure from the function of the principal judicial organ of

59

the United Nations, which is essentially a tribunal set up to settle inter-State
disputes concerning the rights and duties of States. I fervently hope that this
case will not set a precedent in the history of the Court... I cannot condone the
use of the Court for such matters as the above under the pretext of the protection
of human rights.” LaGrand Case (Germany v. United States), Request for the
Indication of Provisional Measures, (Order of Mar. 3, 1999) (decleration of
X7 Judge Oda), para. 6, available at www.icj-cij.org/docket/files/104/7730.pdf
Alison Duxbury, Saving Lives in the International Court of Justice: The Use :03
of Provisional Measures to Protect Human Rights, 31 CAL. W. INT'L L.J. 141,
.171 (2000)

Colin Warbrick, Diplomatic Representation and Diplomatic Protection, 51 INT'L
& Cowmp. L.Q. 723, 731 (2002); Enrico Milano, Diplomatic Protection and
Human Rights before the International Court of Justice: Re-fashioning
> 7120 Milano .Tradition? 35 NETHERLANDS YEARBOOK INT'L. L. 85, 130 (2004)
DR 7R3 DUIRT D205 D100 PI0DH MIRDTPAT VBWNATM YW I3
JIIIRT D137 DY 1307 19N mumvo i 53307 7O DR 0INY 1910 RIW 77210
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violations of the rights of the individual under Article 36 may entail a
violation of the rights of the sending State, and that violations of the rights
~P0D X 81 of the latter may entail a violation of the rights of the individual”
7EIRD D2 VOWN-N’2 W INTAY NI IS NpIonna MW 0en3 T 1T
107127 DX w3711 PPwnn VBWNI~N’1 JPW ,0V757 Sw M1t NPunIbe I 1N S
19127 NIINAW D3 PPIN 3 OR) 7% ANIAIW 77w AY°AD 133 D3 120 73700 Yw
62.(FIH1TND 1Y°3DIN ARYIND 7Y IRNIw 19°PY 1¥°3D 1°22 yans

’mxb-r:n W2 1PNOT DX ’-']'DN’? vI97 HW N33 D 1138° 73071 RN
State) 73707 NPINR PPIYS 75w 0OONT MI2 ILC-7 -5y D3 A3INKRS 79997
73T07 NPIAR 1725 NPUMSD*T 73305 NI P2 WP VAN DW ,(Responsibility
“[IIndividual rights under international law may also arise :12X31 (33 °Y0)
outside the framework of human rights. The range of possibilities is
demonstrated from the judgment of the International Court in the LaGrand
63 Case...”

,N1°D1°R7 ﬂ'?’n'lPﬂ NINKRS 20 Y0 DX NIRRT AR Pno 0INN2 PITS 10°3 MY
RN AR 555 MPONIHDT 7337 YD PDITRI TIPRA NIPTAN NOXR 9O 2707
NP*ODI NWAINPY MANDNAY 15 Wb W mmKA npoon mnna *aapn

.40°0D,6 W1 9V ,Avena 171y ol

“[The State] may, in submitting a claim in its own name, request the Court :D¥
to rule on the violation of rights which it claims to have suffered both
directly and through the violation of individual rights conferred on [its]
Annemarieke Kiinzli, Case Concerning Mexican Nationals, :03 IX7 .nationals”
173°TA7 SW 77207 *3 777K DX X177 w0 .18 LEDIAN J. INT'L. L. 49, 54 (2005)
73375 M35 W D nMona 17X 770 0IIRT 0w 730Nt nR 73vab” abiy
,XD’3 TT'RN .374 "DV ,48 WA DY Pergantis IX7 .13T08 SW N1 NM0nI®D*T
LaGrand 17392 *nIRD-1P27 VDWNI~N’2 VPIW P2 PWNHA 77 P7-poD 1DOW IyT>
Mariana Salazar Albornoz, Legal Nature and Legal Consequences of :1X7
Diplomatic Protection Contemporary Challenges, 6 ANUARIO MEXICANO DE
.DERECHO INTERNATCIONAL 377, 390 (2006)

JAMES CRAWFORD, THE INTERNATIONAL LAW COMMISSION'S ARTICLES ON STATE
RESPONSIBILITY: INTRODUCTION, TEXTS AND COMMENTARIES 209, Commentary
.to Articles 33, para. 3 (2002)

Consolidated Version of the Treaty Establishing the European-% 20 ’0 X7
Community, Dec. 24, 2002 O.J. (C 325/35), available at www.europa.eu.int/eur-
“Every :¥21p WK lex/lex/en/treaties/dat/12002E/htm/C_2002325EN.003301.html
citizen of the Union shall, in the territory of a third country in which the
Member State of which he is a national is not represented, be entitled to

63

64

.protection by the diplomatic or consular authorities of any Member States...”
13372 P DY O1PRT TINRD 5w IR MWwna 7 D311 17 M3 °D 25 5x oWy
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Torsten Stein, :03 1R 7252 ”J'I’ﬁ'ﬂDJ'IP 1733772 ,13°°77 ,03013717 732102 NUNn1YDT
Die Regelung des diplomatischen Schutzes im Vertrag tiber die Europdische
Union, in DER DIPLOMATISCHE SCHUTZ IM VOLKER- UND EUROPARECHT,
AKTUELLE PROBLEME UND ENTWICKLUNGSTENDENZEN 97 (Georg Ress & Torsten
.Stein eds., 1996)

Georg Ress, La Pratique Allemande de la Protection Diplomatique, in LA
PROTECTION DIPLOMATIQUE: MUTATIONS CONTEMPORAINES ET PRATIQUES
731IRS YW 25 WY W’ NATIONALES 221 (Jean-Francgois Flauss dir., 2003)
a1 ny1-pw npavna European Commission on Human Rights-71 7190n
Nadler et Reckziegel :31°7 13,387 .0°0n199°7 73375 N13377 NHYDI% Y132 N1’
v. Germany, App. No. 27718/95 (decision of admissibility) (1996), available at cmisk
p.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=27718/9
S&sessionid=3318445&skin=hudoc-en: “Even assuming that there existed a
positive obligation on the part of a member state to give protection to its
citizens against violations of fundamental rights, the Commission considered
that as far as international treaties are concerned the Contracting Parties enjoy
large discretionary power which is by its nature limited to reaching results
acceptable for the Contracting Parties and that the general interest of
establishing normal and friendly relations with a neighboring state prevails over
Inter-American -7 D2 .the individual interests at stake in the present matter”
5w 71212 — Saldaiio 7°3¥2 ,5wn% — 7797 XY Commission on Human Rights
MMATTMIZIR T3 VAN WAADT VIR AR INYT NAwh S1ynd AruIaN
MY PP RITW 772997 P33 American Convention on Human Rights-7 n73on2
Victor Saldafio v. Argentina, Petition, Inter-Am. C.H.R., :1X7 .n"7273-M13IX2
Report No. 38/99 (1999), available at www.cidh.org/annualrep/98eng/
Christina M. Cerna, Extraterritorial :03 7R .Inadmissible/Argentina%20Saldafio.htm
Application on the Human Rights Instruments of the Inter-American System, in
EXTRATERRITORIAL APPLICATION OF HUMAN RIGHTS TREATIES 141, 144
(Alphonsus P.M. Coomans & Menno T. Kamminga eds., 2004); Bankovi¢ v.
Belgium, App. No. 52207/99, Eur. Ct. H. R., (decision on inadmissibility)
(2001), available at cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm
.&action=html&highlight=52207/99&sessionid=3290325&skin=hudoc-en
Ilagcu v. Moldova and Russia, App. No. 48787/99 (decision of July 4 2001),
available at cmiskp.echr.coe.int/tkp197/view.asp?item=6&portal=hbkmé&action
=html&highlight=48787/99&sessionid=3318806&skin=hudoc-en: “Even in the
absence of effective control of a territory outside its borders, the State still has a
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positive obligation under Article 1 of the Convention to take the diplomatic,
economic, judicial or other measures that it is in its power to take and are in
Manoilescu and Dobrescu v. Romania and Russia, :03 I3 11172 X7 .accordance”
App. No. 60861/00, para. 101 (decision of Mar. 3 2005), available at cmiskp.
echr.coe.int/tkp197/view.asp?item=1&portal=hbkmé&action=html&highlight=60861
“Even in the *> DW y2p vOWNI~N’2 ./00&sessionid=3318806&skin=hudoc-en
absence of effective control of a territory with international law to secure to the
,Pergantis 187 NINX 7YY .applicants the rights guaranteed by the Convention”
.392°nY2,48 W DYY

77°1Y1,48 wn Y9 ,Dugard
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“Every Hungarian citizen is entitled :¥2p7 ,1°731170 TIP‘IH'D (3)69 ’D ,5wn> ,1X7
to enjoy the protection of the Republic of Hungary, during his/her legal staying
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Annemarieke Vermeer-Kiinzli, Restricting Discretion: :IX7 719'pn 77p0Y

Judicial Review of Diplomatic Protection, 75 NORDIC J. INT'L L. 279 (2006) 7
Georg Ress, Mangelhafte diplomatische Protektion und Staatshaftung:
tiberlegungen zum gerichtlichen Rechtsschutz gegen AkteAer auswdrtigen

.Gewalt im franzésischen und deutschen Recht, 32 ZAORV 425, 451 (1972)
:15119) Case No. 2 BvR 419/80, Rudolf Hess Case (1980) BVerfGE 55, p. 349
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. . . 4
Die Verfassung des Deutschen Reichs (Weimarer) %1 npim 57315 !

“Dem Ausland gegeniiber :112 ’02 1y¥ap WK ,(Verfassung 11 August 1919)
haben alle Reichsangehorigen inner- und auflerhalb des Reichsgebiets Anspruch
All Reich Germans are entitled to :N*93IX5 013902) auf den Schutz des Reichs”
Reich protection against foreign administrations, within and outside of the

www.dhm.de/lemo/html/dokumente/verfassung/index.html 1X7 .(Reich
“..the Federal Government... [has] a :395 ’nya ,73 wW”7 9°¥5 ,Hess 3y
constitutional duty to provide protection for German nationals and their
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Eckart Klein, Anspruch auf :D3 X7 .interests in relation to foreign States”
diplomatischen Schutz? in DER DIPLOMATISCHE SCHUTZ IM VOLKER- UND
EUROPARECHT, AKTUELLE PROBLEME UND ENTWICKLUNGSTENDENZEN 125, 130
.(Georg Ress & Torsten Stein eds., 1996)

128 ’nya ,ow Klein 76

96



AITR D191 NYUmHDT 7I3RY N1oTN n7own X* Swnni vown

PRI ASWHND CWYN NPR21 195 PDN0’ 0In1a0 D0HNINT VDWHI-NA
DX 77 XD VOWNI-N*AW 25 DWH W’ DYIR .DPIWA DPOIOIRI PP PRI NI
LR 71D .I0DW N1 1991 acte de gouvernement NN ANTT SW1 7NV
190 % PII-PODN YRNWN .ASWNRnA Sw anS1yd DX VDA 12 VDWNI-N’3
7337 1°5 AN2I0 DX 7997 75WHNAY 7I3PTNY VDWNI-NA YN NIINR N1 0IAW
1337 HWw 51230 VITIVD PHOY T ANWY RY IR NVNIHDT

" Comercial F SA 113 maob »79007 vOWNA-M'2 WITI 1987 NIwa
— INWNI X332 D°POY 17773 IWR N1PTIDO NN D2TID0 DANR — DINIYT
757N 173012 NPRIRD - NMOT DADYI MIDINW IV MUMDDT 7137 WP
JPWIND 733 PNV 100D APD3a RY WK ,DINWHT AR HW ANIRNIY 11303
> ASwnni DWw1 WU 7190 SWw udwnI PYTH .OwI31 NYPOIY 1YY DNy
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7°Iya P93IN2 DIYIYS VBRI POy 2002 NIW3 71T AN AORWY
239777 ,J00733DK A N3~ MISIN NIMS *T-5Y DDA 03 AR IR . Abbasi
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DX 779D7 N*127-NIIR NOWHAN 3 Y0 MY PITINY IR D120 uDw *3h
20737 PINT TIWNN CUMDDT Y10 Yan R 1991, 15W NPmIRD -0 DIRDT N1I0T
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vOWNI-NAW IR .(“legal black-hole”) *vDWNH 7MW MN”2 PNI XY
DTN NPIOT PINA DA-INI ,0IR NIPIOTY NPDIPRT FINNI KIM KD D3RI DYy
730 D APINa Sy nhumn 02In P2Y3IRT VDWNA TN TINRT DR PONY
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JTC, Feb. 6, 1987, Case No. 516, Comercial F SA v. Council of Ministers,

.(ILR, No. 88, pp. 691-697)

Chris Horan, Judicial Review of Non-Statutory ;7 W”n ¥ ,Abbasi 3y
.Executive Powers, 31 FED. L. REV. 551, 564 (2003)

“For these reasons we do not consider that the :79 *0D ,7 W”71 ©°¥% ,Abbasi "33
European Convention on Human Rights and the Human Rights Act afford any

78

79

support to the contention that Foreign Secretary owes Mr Abbasi a duty to
.exercise diplomacy on his behalf”
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“...it must be a 'normal expectation of every citizen' that, if subjected :97 ’0D ,0W

abroad to a violation of a fundamental right, the British Government will not
.simply wash their hands of the matter and abandon his to his fate”

w1375 ,N1Pnd ,0%mS M) AYAnIw M2t DN DX Mpwh nInn by ,amn pa
5w oM DR L,MITIIRD NP5 0195 PIIN NIWN DX LAYIADT DRI DR (1T
n519°7 DR LNNIRNA 722700 YW DPo10a anpte auswn nuwh MmN NI
5w 0’5011 DV YIDT 079393 DTIVIR MWD 1IN NPUMYD TR 71302 wAnwnd
ITIIRT N30 075V DIV NWPI Ty nnbIvn Sapn-nyT orab mnIIRG nivn
“It is highly likely that any decision of the :106 *0D ,7 W”7 2°¥> ,Abbasi 73y
Foreign and Commonwealth Office, as to whether to make representations on a

81

82

diplomatic level, will be intimately connected with decisions relating to this
country's foreign policy, but an obligation to consider the position of a
particular British citizen and consider the extent to which some action might be
taken on his behalf, would seem unlikely itself to impinge on any forbidden
area. The extent to which it may be possible to require more than that the
Foreign Secretary give due consideration to a request for assistance will depend
.on the facts of the particular case”

“In some cases it might be reasonable to expect the Secretary of :105 *05 ,0W 83
State to state the result of considering a request for assistance, in others it might
not. In some cases, he might be expected to give reasons for his decision, in
others he might not. In some cases such reasons might be open to attack, in
.others they would not”
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“...South African :N177 M3 "5y MWYIT NPPIN- N3 MYIYD *10n DAY
citizens are entitled to request South Africa for protection under
international law against wrongful acts of a foreign state... the citizen is
entitled to have the request considered and responded to appropriately...
When the request is directed to a material infringement of a human right
that forms part of customary international law, one would not expect our
nbuIM %3 AIPONY YAn VEWHT-N1 -9y MWK ©.government to be passive”
72 PT9 ,PumbD*T 1337 NpIYaY NRA Nwpa NR D1pwh nan abwnng by
12w DINN3 72177 3 K17 X DINIX PN LOWNI-N’2 .07 NPT NIIPYH DRNAA
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Charlotte Kilroy, R. (on the application of Abbasi) v. Secretary of State for 84

Foreign and Commonwealth Affairs: Reviewing the prerogative, 2 EUR. HUMAN
.RIGHTS L. REV 222, 229 (2003)

Mary Coombs, Kaunda v. President of the Republic of ;7 W”1 VY ,Kaunda 733
South Afirica CCT 23/04, 2004 (10) BCLR 1009, 99 AM. J. INT'L L. 681 (2005)
.www.info.gov.za/documents/constitution/index.htm :1X7 .7 1DX D177 NP (1)3°0
.Cp’R — 5w IwaIIn) 64,63 ,60 °0D ,7 W Y% Kaunda 173y

“A request to the government for assistance in such circumstance :69 *05 ,0W

85
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88

where the evidence is clear would be difficult, and in extreme cases possibly
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impossible to refuse. It is unlikely that such a request would ever be refused by
government, but if it were, the decision would be justiciable, and a court could
.order the government to take appropriate measures”

“If government refuses to consider a legitimate request, or deals :81 ,80 '0D ,0W 89
with it in bad faith or irrationally, a court could require government to deal with
.the matter properly”

“There is a compelling argument :Ngcobo 01y°117 VB YW 13°7-pODY 169 *OD ,DW

for the proposition that states have, not only a right but, a legal obligation to

90

protect their nationals abroad against an egregious violation of their human
rights”

Van Zyl v. The Government of the Republic of South Africa, 2005 (11) BCLR
1106 (HC) (S. Aftr.), available at www.legalbrief.co.za/filemgmt_ data/files/Van
%20Zy1%20J%20v%20State.pdf

91

100



AITR D191 NYumHDT 7I33RH N1oTN n7own X* Swnni vown

JPIRTT MPI2 pumhDT 73S nwpa 1HDw mOwnnd DR N2 003103
-DIpw DR 2YAY DN13103 DIYA 037N ,MIINN Sw nyIn-pw DR 0Yrasna
VOWNITNI SW DIPNIONN WCATH L VIDWT NPT Law NN nyIn
SW vIDA NPT DY 13372 A3IN0 TRONY D0NYN DY MBWNT DR DPRIRD]

PR

YHRIWOT VOWNA M MINT — NYUMSD*T IS MY .3
ORI VOWNI-N’ NVONA LYY ANMIW 7p0DAN W MIT-ToAY T
P2yn% SxIwe nhwnn Sy nbvma 7n Sw o anvp abhw pa-1pnn Uiyl
ORW NPT HW PNOI0Y PInn DI DO IWRD DPumYDT 7330 PRIIRD
SyDy > wpaa 75wnnd Cudwna yYrH 71D ,TIYRN2 N¥I2 DWRITY NIVi
WIYS MDY K17 TIVRNIW 7IY0 ,ORIW°2 PID TNYw nIn-bHy HRIwH maond
-2 23317 vown 15 INIPW NV XY ,TIRAI PIT PTTO0 ANBY DT M
nIAY NI ANWS ,APINN SW My nPunivo T 73305 N15T2 IXT vDwNH:
-n'a Pwnn L1905 93/ 0197 Sw MY KDY APTHR W AMST X0 numenT
MITRDY MUMYD*T 733a5 IMST DX S°Y5a5 OX NYT MW 710 13°IMY” uswnn
vOWNA-Ma P/ MINIRT NN XY 7337 NP5 NI9T I MIRDPAN TN PR
mM3T 12IDA VDWNT MY N2 ,ANIYD NIAY DR AORWA DR PV IS PRYS
VOWNA-I’A ¥ ARII,ART OY >.an2105 NWITIA M2TYNTN IR APTRR Sy mosb
DR IR RI7 2w ,0°01R1992T 7337 100D 7210 733700 Sy nHum PR 0D Iwad o
Yap Ty .Aa%Rnm nrImnm DInnmn XOKX 7200 N2 RS 73700 YW ananing
T30 TIMYN APTATY 720 733 PR 7PN M0IAW IR DX 03”7 0D VOWHI-N’
707 PWaD I8 NYI MPW L NNN wHYNR Iy DR 1ON 15 Jwyn Jwyn XS
5w nIYD NP0 DR I35 P23 707 KD wDwnn-na % rapann 12 Mon 1
Babiaiaty!

PMIYISN NI30N DYD TN DIPWH ORI VOWNI-NI DY INIDI 0D M7

o  orwtis DI MANR VBWR MYW T-SY D°ODNIA DYIPW

.21°09,3 w71 Y% Jn0-1nn Iy zi

.22’05 ,0W
ow o4
.23’0D ,0W 93
.25’0D ,0W %
"7 TPAPIRD LINT L(1961) 1151 (2)0 77D 717200 DI °3 WIT1D 241/60 Y732 o7
17’09 ,631 (3)05 7IXTD ,75WNNY *vOWNHI 9177’3 3923”0 6915/04 Y732 ,773000
THOMAS M. FRANCK, :N1°9932 187 .(2005) Pwn X°wid fgiwnin Sw 13°7-podh
POLITICAL QUESTIONS/JUDICIAL ANSWERS: DOES THE RULE OF LAW APPLY TO

.FOREIGN AFFAIRS? (1992)

101



n7own X Swnni vswn TINIP OPR

5w ANSAIN YN DY AR 73p2 MY K L N0DWwE 170 oA 7RI
NYTH L9 Oy I UMD I 1300 NORWA RPNT NPPVPDX NPUIDW NP
mMDYnna NYYNIYD T 73377 O NX w2251 DPRIIN 0’31101 NI VDWNI-N2
7IDINA PPR27% Yan — VI Hw KDY ,APINA Sw MOTA NPR 9272 — NUwrn
SR1 PNIPIW FVOIA NI0IRT LINTIN 21XV 1577 DR NIID 500w v
PINNAW 72 12°H NW IR VOWNI-N’I CYITD NUMYDT 3 WP N pw
nyswIn NPAY ASnn vIdA Pad NPT APTAT PA NIPPINI 73Y2 ITIDIW
0725711 0*IWP NIAAD NP DNOMIND DO TN D1IINNT 02317 291 ,2IWTIN NORTN
IDIRTI NN MIPAR 12w 1DINT ,ITY 7T DONP NN 0°312°7 12w JDINT 7373 — 79N
J0Mm Hw 1Iyn Sy ¥Owad 75 072 WP WK — TAIRD nonrnn 01In 1w
JNPINT VOWNII *MIRD -2 VOWNI NUNIYDT 13377

IPYIDR D17 HW vOWNA-N2 Sw 13772 795 H130 o7 ORI vEwn N3
DININ D°IPn DR ORIWT VDWNI TIOITPIN LMIAIRD MIdT DY Jnanoad
DI0w X ,MIAIIRS NI3TA *> DYD-RD POD VOWNI-M’I IR ,NINIRD TI0-MIDT
-0 Sw BWNA-NP2 YIPW *DD .AMman 55 TO-NIF X MO PIN NIy
TYARAN NIOT DR IR DO APRW D237 NI R MINIRD MOt LR DR
100 o YIM7 0Ma 13700 Sy 01211 5705 275 03 72 w0 ROX ,0InbIoh

=W qp 2 19I00% AN VOWNITN’2 *IDY AMND ANYIw n°oIvn 17
JRD DR umiboeT 7330 1Y OR WHnna adwnnd sudbwnn Yyrn Hw nyIn
05mn PR 0L 31 DYT-DIRPW IR 307 DYT-IPWa DINIR 12T 0D 1P
117777 ,0°0797 Y wHnA NYT-DIPw DINIR W ArIRb 0 ¥1aph M1y 1va NI
IDINI ANIY 73377 DR DHWH 75 DX IR ,NP0NIDIA 73R 0PN prIa I3
M35 W 7712735 N°0°027 AW 7T IR XHND 7151 ,NpOon 7270 KO MW

7172N2 VLI PI2 IIN ;(1988) 441 (2)IN T7D ,JINWAT W ’3 1907 910/86 772 o8

.(2004) 275 N*VIPINT

P17 VWA HW 13*7-pODY 5°0D ,690 (4)21 77D 073D W 3 *POAYN 1227/98 7732
VOWNA 03 Y21PN 77 .. NIRDIAN VBWNI HAIPN I3 .TI0Y NIAT K MIMIIRT” :(1998)
N1 KD ORI 0D AR LLIPDPIN MY MITBRA DR WApWw N1 MIrIn Sw
N7 P2 ,710°7 NI19T DY N3N X°7 %3 POO PR ,TI0Y PINA 1123 W DIpnD NIniRa
2757/96 7733 ;7 MPUIPITI NANIY 7INAY ,N0IIO 71NAT NIDTY TON RAW DIWn
7732 5(1996) 11F VDWW W 1PT-PODY 4 0D L,18 (2)1 77D ,DYIDA W 3 OKION
.(1984) P72 VDWW HW 13°T-PODY 5°0D,113 (4)N5 77D ,0°3DI W *3 PPIT 754/83
“...the :Ngcobo VIY’nA VOW SW 13°7-poDY 185 'OD ,7 W”N 2°YY Kaunda 73y
right of citizenship must comprehend the right of a citizen to request protection
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from the government when any of his or her human rights are violated or
threatened with violation, whether the citizen is in South Africa or abroad. This
.right should vest in all citizens by virtue of their South African citizenship”
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“In my :Ngcobo VI¥’171 VDWW HW 13°T-PODY 192 °0D,7 Wi VY ,Kaunda 7?39 X1
view, the duty of the government entails a duty to properly consider the request
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for diplomatic protection. The government must carefully apply its mind to the
request and respond rationally to it. This would require, amongst other things,
the government to follow a fair procedure in processing the request and it may
be required to furnish reasons for its decisions. The request for diplomatic
.protection cannot be arbitrarily refused”
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“All these questions [the :78 "0D ,44 ’'ny1,29 U1 5%y5 Barcelona Traction 11y 106
existence of domestic remedies for controlling the State in the exercise of
diplomatic protection] remain within the province of municipal law and do not
.affect the position internationally”
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.DIRT NPT NWO3 NRIYS NPNMONA IWann YOwIn A9K MwT Sw 19p i 01 »yh
AMTR NPAY I8 YADI 0I5 YT MIRWH 1073 NPPIRDS nweaTh oma Swnb 1o
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n197 M2IYNT TP T3N3 1991 7T NOP3I WD DNIRNT 732700 YW NYIyND
o7 Sw ¥ITIVOA NN 1NN MIANDNA MPTN IR TIN .UMSD T 730
JPIIRD NIMI KW OMAN NINI IPRW O DT 10D 73710 200100 ,70IRD
JIIRNT A28 Sw amaninmg nepnd mwnian TTH-NnR 30 IR 77 02
33 Y325 MDY MAIRD MIPIHIW N YD AmRD DY DR quIm
NX 27NN VITIVOR NGAT2 19N ART IMYS mAmEn eI e
37T 112."’7)1N’7‘]’3ﬂ vOWwNI 1Y H Pn oY DY YD NNIRNA 73NN
NYOM NI DIRT NPIDT2 YADN DX 0D CIYND 0N prIynd 2wMn a0
MO0 PMIRD-PIT vDWNY DRNA2 bW PRURY h nnn arInw
xw3 ' nemIRG-pan oI neor mInk Sw Mo vibw fpishiriab! 13 samamm
77575 N19377 NYY5W IR P2 ,595 WK ,denial of justice YW Mynwn 77 VITIVD
woIS MIT N9 9PN 1152 CN1IW WY ;099D 057 N7I0n2 130
5973 A9 37T e L ArTnd n3vTn Mays wonh N woinb 10
denial of 13M7 SW 1321 7973 2211077 *MIXD P 2T VOWNA HW MWD Tp°I3
MY 0’3 ,NNT DY 391 DIN2 51 N3 PR R ,INTY MY vwdn justice
mP3n 9272 M DY mINDIYS awes n»bw e Pa 5 Niw
X177 NRT 7251 .070DWN 0°3°57 YW IWPIA MIRI PO7 OW Mrp-ORT n0HMINMD

,097¥2 NP1III07 VOWNT NIVWI DpoIDY HIPn WK D7IXD NYOw D3 HHId

0757571 N18NY 7217 22391 033D NYa P71 K91 ,AY7AN0 NY1 03 NY3InD 8200 Sw

-5y %R MM AWTA YT AYRWH DR 1NV N3 nIRna a3Ten 0inh

79K NP0 DRI LAPTINA W Ny an n1vaph nnTpmn AwaT 30 Yanii vinh

TPY0DA CTTOY MM DI 171 DRI LDYD masma NN bw 0w nnnn

17 IMRN2 V117D 175 WITRY XD N3 oKW "

Craig Forcese, Shelter from the Storm: Rethinking Diplomatic Protection of

Dual Nationals in Modern International Law, 37 GEO. WASH. INT'L L. REv.
469, 473 (2005)

the international minimum standard 131% *RIXS-1°37 VBWNA~N2 WITI AIINRD
LDPTINR DRSOy NI oY 10m N relating to foreign nationals

Case Concerning Armed Activities on :1X7 .P0R19DT7 73377 701 1NIX WP

the Territory of the Congo (Democratic Republic of the Congo v. Uganda) (Dec.
.19, 2005), available at www.icj-cij.org/docket/files/116/10455.pdf

Detlev Vagts, Minimum Standard, in 111 ENCYCLOPEDIA OF PUBLIC INTERNATIONAL
.Law 408, 408-409 (Rudolf Bernhardt ed., 1997)

JCCPR-% (1)14 70 ;33 w77 9°¥% , 07X N1195Y NPDIPRA 7I0KRD (1)6 0 T11°H3 X7

American Convention on Human Rights, available at -5 8’071 ;32 wrn b
www.hrcr.org/docs/American_Convention/oashr4.html :

.JAN PAULSSON, DENIAL OF JUSTICE IN INTERNATIONAL LAW 10 (2005)

105



n7own X Swnni vswn TINIP OPR

JSRTVIPRI PV DOMYN 2Wna Hw I )M 16 psmown na3n nyoen

1392 U.S. v. Mexico General Claims Commission-71 nuonnb waTiw 1
7337 DOPI PIPW NPIYNDT MIAAINIT S ADp°a DR ¥13pY 13 Neer Claim
VPII WK DAIPH O 27D MOYS PIZ WD O D YaPI 77PN INIR2 .PunIHD
795 OXRNA2 Y1wDH AR ST P MAIND PR%Y Mndyna annm 25-0in Jon3
PMIRD-PI7 VOWNA D=Ly MWW 1IN

...the treatment of an alien, in order to constitute an
international delinquency, should amount to an outrage, to bad
faith, to willful neglect of duty or to an insufficiently of
governmental action so far short of international standards
that every reasonable and impartial man would readily
recognize its insufficiency.117
K92 .NIWTH Y1503 921TR L% A5 DY 73070 mMonnoan miand L pIm
DWYIW 07N ,D°IYAID DWYn 70 MmOy JPR WX NPIAING W D°ITN
mM10D 1291 NPIPNW - N2 MPTIN - NHI 12WN1W MIRT NRT-9531,25-01N 1012
537777 V17300 ,Warbrick 13w °Dd .NINIRG N3N 5w niaynn mp»Ism
llS.D"lNi‘l 11197 NIINK Sw e =i ihbiah 0°2°115n% VYA TIA*32 T 7NN
North American Free-71 *D-5y OpWw 911207 707 Mondev 392 19X
VITIVO YIPT ,Neer Claim 1°3¥2 ¥31W 102107 NX Trade Agreement (NAFTA)
-y YaAPIw VITIV0AN NV AKX CIYIIN 1AW DNIVNWI 73120 N13RING Sw

AP-IMOT APUAYRN OTA P L OIR IMT 5y A DPRIRD-P2 MInK

“The term 'denial of justice' is sometimes :286 "Ny ,43 W”7 °¥% ,BRIERLY 116
loosely used to denote any international delinquency towards an alien for
which a state is liable to made reparation... There are many possible ways in
which a court may fall below the standard fairly to be demanded of a civilized
state... [including] corruption, threats, unwarrantable delay, flagrant abuse of
judicial procedure, a judgment dictated by the executive, or so manifestly unjust
.that no court which was both competent and honest could have given it” .
United States v. Mexico (Neer Claim) General Claims Commission 4 U.N.R.LLA.A.
.60 (Oct. 15, 1926)
726 '0Y3,60 W71 Y5, Warbrick
“To the modern eye, what is unfair or inequitable need not equate with the
outrageous or the egregious. In particular, a State may treat foreign investment
unfairly and inequitable without necessarily acting in bad faith.” Mondev
International Ltd. v. United States, Award of Oct. 11, 2002, 42 ILM 85
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JIRT DY .D0TY 03 77 979 o phayab mboah MoK owa 173 7nTRb
92177 XD D3 ,Neer Claim 1392 YW 0207 5y AyNWINY NIIP*a0 103 wnn
OX 7192 737 PR L1273 .MIRA Sy 11N nian Hunn vwon Jnana
D°nINN2 03 0w 795957 DINNN NIYRWA POIYI 9312270 POy NNIDY 1ITIVD
120 pamx

15 72107 05 Yap ,A1Tann In3nIs ILC-5 Dugard 237w 70M0H 4 7°yo3
“injury PVINP POV PPT 0T NINIWT NN AYID HY P A0 numbn T 7330
results from a grave breach of a jus cogens norm attributable to another
D°377 DX DIBPWN jus cogens *19 MWW NPMIXD-12 N3 X 2! State”
717 5w 70w poo PN 122 pomiRS-pan 7 npn Sw Inra p7ooan
29YNm ,NIIMR NP2 NPT OKR LAITIAN NIDAI0 PIn DR ORIY umb i
717710705 PINn 7PIIIR D205 D19DH 13700 DW 017 1172 10K 1IN TRN2
PR” 93 5557 HY 00127 ,75W N2 DR 72°YON NINR 7370 12w Dpna i
7PTIIY 00772 D3P0 KROR LPMDID pnn orp awhs 03Tn Sw 1Ry
MOXS 7RI X°F DX /737 mrat: nusoma n1anacla oonyn nyap
MIMPY DR NZND X7 ,NINR 73270 HW AN DINN2 DWIINNT DININg
07D 935 A9WN APTIT NNY TN N VYL A9 KT PRI ,NPPINN NI
770 SW M2 NI2IYNT DTWORA UMD TR 133 199 28 78D Sw
=1°377 VOWNIN NIMPYII N D2 NN NYID 71977 737N MWK PII IR NINN
ML T 73375 NIV A3INA YW IR *DYS 7012 NIRD

nVYNIYDMT 33T NOEN YY1 P RY — 7 YsI2 79%n XY ILC-7 09N
79NN DINWw wwnn no1Ib 03 XOX ,5YH MMRD N2 XD1,73Tn0 Sw 723

(NAFTA Ch. 11 Arb. Tr., 2003), available at www.state.gov/documents/organi
.378 Y3 ,24 W71 9°yY Forcese D X7 .zation/14442 pdf

,Forcese 1X7 D™INX ©°MINNY 53557 DINNT P2 MMDIR DIWYD N3 PRY TIY0D 120
A478°1ny3,111 w7 Dy

.28°0D,9 "Y1 ,43 w1 »yH ,Dugard M7 121
»75 MYIWR MRt nnn Sy .81 ’nya 48 w1 9°yY ,Dugard ;89 '0D ,33 'nya ,.0wW
Erika de Wet, The :N79932 W7 ,erga omnes NN 1AW M 53 jus cogens
Emergence of International and Regional Value Systems as a Manifestation of
the Emerging International Constitutional Order, 19 LEIDEN J. INT'L. L. 611,
.614 (2006)
.(1996) 6,5 11 ©*%"98 7Pwnyn °377 Hw N°9I1XIA 1IN0 N13327 INw DI

LEWRT DY DIIY 22D L.AWN A5G AXIBY NPINA v mmIsn Anno” oY
'RIT IPR PMINGT PRINAM ,NPRYIDA MIdR0N NI2123 DR 1IN NI MIRDIAN
POWPT 0 70K M91235 72Yn NIND NIdND IXIX2 vOWN *nab nupnb
.(1972) 94 D*3D 7D 71377057 NI1IN0
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73377 3w DR AwYnY 1p1L D15y 0Inp 17 Sw n1ab non1vo T 0130 Yw
1°3Y KO0 RO jus cogens ¥13 19I¥7 N1 HW 79D DRI L1300 7 NP0n1HD
53% 13y 9K 713°7 3 7797 DR ,IwYnD 125 3mX 31Im51 12 279nR5 MR S35
SW N1512 TIY 7217 PR PW ,NPOMD TN 3300 DINNN DRI X IR NI
»2515 v 2Camshoa monS-pan nnpn bW anI9ta KROX LA1TRT NN
NN NI 2235 MRTTOR NnYp POw LILA-7 NIy DR D3 % wpna
27.jus cogens >13 MNYN
7377 9P DR LIwn Jorvh 1 gyoa JILC-7 970 927 YW Do)
“Diplomatic protection consists of invocation by a :X27 JDIN2 N*VNRISD*TA
State, through diplomatic action or other means of peaceful settlement, of
the responsibility of another State for an injury caused by an internationally
wrongful act of that State to a natural or legal person that is a national of

12 the former State with a view to implementing such responsibility”

Y0DWNT 2307 AR 33PN 20APTAN MPINK PIYS T0RIT DX DXIN T 01100
2713 SIpwH MR NITR DY *0 yp 17Iwn AUrYh 19 Y0 03 .07 117
-5y (significant injury) 7n°Mynwn 7¥°30”7 710733 MWK N*ONIODT 737 NPIYI
,AY7377 RS 013 70 nIynwni AYADn” S pRInt DINa INIRNT 30700 07
.DTR D137 SW 777190 7757 NYHII X7 03 120 IR
MINTII 73PN NI 0D IR AN 2NINT HTINT T3 0MW N PIPW 1PN
5y 1379 737 DIN0IORTINI HDPW — NN N1HIPH NPVIPINT NIPTND NDON
DPORMDR VIPIY — JIOW NPMYIOT HINNI MW AW DD JINR NI1NIOT
Sy mpa% AT 7In2m7 Haynd pInn NYISHT NIPINT NM2In Y Iy

“a form of diplomatic Y¥ 77 IWpHa 7271 ,105 ’NY2 ,60 w”A 9°¥5 Milano 125
.391°1y3,24 w711 9°¥5 Forcese D3 X7 .protection of a third state”

.561°n¥3,25 w77 Y9, Vermeer-Kiinzli 93X 17 05?800 AYRW31 07157 17 1K1 126
Case Concerning Armed :03 X7 .VIII '03 ,53 w”i °¥> ,ILA Final Report
Activities on the Territory of the Congo (New Application 2002) (Democratic
Republic of the Congo v. Rwanda), Feb. 3, 2006, available at www.icj-cij.
org/docket/files/126/10435.pdf; Case Concerning the Application of the
Convention on the Prevention and Punishment of the Crime of Genocide
(Merits) (Bosnia and Herzegovina v. Serbia and Montenegro), Feb. 26, 2007,
Jus-1 YN2 I9  .available at www.icj-cij.org/docket/files/91/13685.pdf
Dinah Shelton, Normative Hierarchy in International Law, 100 AM. :IX7 cogens
J.INT'L L. 291 (2006); Erika de Wet, The International Constitutional Order, 55
INT'L. Comp. L.Q. 51 (2006)
.49 w11 5y5 ILC Draft Articles

.48-420,35 w1 9y% ,ILC Responsibility of States 129
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NI2MA 0N T POY MSIPN JPRY NN L NINIRD DI  MIIINRT
PUHW” 9272 1210 W RI1F WHINN 12W °TI7 IR K17 229900 09w 1005w
wnn DINK W ClayIsta Ar 2nen mbapn wbwn oMyn M L, pIng
OYPRW DPMIRD-PAT DIRA NOT NDIN D MmN Nynwing 7 1Iyvl
M3 .0 7277 257N NN PHR P AT DYIR ,IPIWT DY NHRAYNH N1apya
733 DYWDI ARAON YWD NII0IRG NINIIW DA L0 .0°300 3w M3 nXn
IDIRTT 733 NIYVI J7 D7D ,37237°3 PVBWNA N3 MYV P -y MNID MWK
7331 ,pRIYIT JUOIADNI NHADI — NPIT-NINIR — NI HYI-NnsYn 1w
073 13°7 M15W 1231 .Guantanamo Bay-2 I8Yn3 DWIR p°INN K7 12W 1DINT
NS PYYh DYH WOR 7770 IR YXING TIN5 005 X 1awna w0 anh vw
D°0A7 DY WO3AY XD 912 IR MIRD-P2 JUDWN LR IMITI PINT 7310 D3
N NpIn Pavh mubnan nbap Phona Damynn opInn 0PvhIon
K717 MI2MYN SW IRIINT IR DPMIRDT 71721 NORIRD -0 71072 UmbpT
mMMY3n MPIn NPT NI ;NPDON 7337 0°92pn DR D°VIDI MWK ;19195
m 5w vana TP I Bl monbo nana vimw x5 37y nx =Rl
1110 Hw DWW MY 103 ,MIIPTNN 2300 IWRN NP D°VIDT DW DIINN TI0INY
73379 73790 D197 Sw Ay 918°3 .NDTY 1337 XD, umbD T 7337 70 nInd v
moIN DY AMP K17 Y192 IX NP 1727 25-NMwD DINIX W NPumbnT
DPNIPTA P -5Y DOYIAD DPAIIR YW NN’ A3 IWRN NIND
PI0YY DIPNI 7T PR LNPWRT .NIWN 13 15 7007 pOOY 1103 Y0P 1IN
NPT S NI NOnadb onIpn RIM PRIT 2IYNI DPORIDART NIY03
7Y 150 NHMIM ANMIAW VDT P25 ANNIT PA PITT WP HW MPR KIT DITITRD

1
Anne F. Bayefsky, Cultural 300 2 X7 .D°77 TpnI 75 190 R1SnS jm3 o0

Sovereignty, Relativism, and International Human Rights: New Excuses for Old
Strategies, 9 RATIO JURIS 42 (1996); Thomas M. Franck, Are Human Rights
.Universal? 80 FOREIGN AFFAIRS 191 (2001)

N5y 77N NTMY MUNISDYT AR INPD NINYNT TN TAID WKRI P DY
73370 5w NPBVPDRI DTN L,ANTAYI AWINIT 27 9393 mI31 7273 CvhID Spwn
UMIYDT 337 INNA MIPN0N N33 NPT L1975Y WK .pDDI DYV NPuNIHD TN
TYNYIT AIIRY ,5wnb 75 00wy mYam1 2YIwOn 13773 0PI PR IWRD AN
515 0»VID DWIR2 INND ANTVAY NVATHYDT FIAT DY NPVVPORT TII TV
71m°n2 N*IRO57 DN12IYN Hwa PNY N NIYIN NIvSNAY ORNA2 DTYN 0733 WP
0°5%01W D°°VID7 DWINT MNWA D37 7PN Y11 NPBPVPORI 1010 170 MY
NPIA S 1201 ,NMAATMIIR NOwHn S5y 170103 PNV N3YIN Mwdnaa
Isabelle Ley, Legal :%7 .Jop X117 SYn-nn3yn Sw 73187 DY 770085 DINRD
Protection Against the UN/Security Council between European and Internationa
.Law: A Kafkaesque Situation, 8 GERMAN L. J. 279, 283 (2007)
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DX ¥12p5 N10IN7 N1157 19K ,71595772 .29 K1 ,131 NI°MA2,01arn XD1, 01w
nonna T PR LWOY 1R Sw amn Sw nnwah 35yonh qon-URIn
JWHIDINOIP PHTIPIIR N3 NIV NN XPNT ROR ,NPTIN® NPmIpn Nin3
JOWD A7 K’ ,N°Y°27 .OPHORMDNKRTI NIYY HW AP DX NIIpAY 073 w792 0N
JPMIRD -2 DIRA NIIDTA NPNIIN WK NPRIpH N3N DNNDN DWIRY WY
207 NITAY 77°N02 NTMY IPWH T3INNT PN VYD 1273 N3N0 NPRY
TPOPYRYT S PV AN NI2INT NPA DR DWATH WK ,DADIDININ POy
,D°WIN NIIPYI 7305 NP0 M35 ,ANWw OY NINYY1 03D 0NN P2 NTAnn
71257 NO°dNY 72A5Y NIPNA2 T KT IO NPHIRD-PA DIX NPT NNAT
N11290 5w 930 17 NPV NIDNDIP NN DIR NPITW 1372 VIO DY NP
532 NN N171270571 DINR D°VID DY NN DR 22197 PR *31,7252 N1P2yn
Sy AyDwi XN °9°Y57 wOWN YW ¥ ADDNOW nMph W X0 1DA3 .09vn
19°YDY NMIRNA A2INA HARY D ,NMIRNDT A2T02 PO DINING 1272 1IN0
OIR N1PI37 .05 N1uncIn AbRS An1T2 nioy onb o3 b onTn Sy opnd

.M9123 NXIN N1PIING DWIN FO7IRIN NN NPYHIDINDIP NN NI

MR WY MR TOR — J79-022 77392 nPombeT 133 Sw a9nnn o .2
1733 DPPIW PO NIYUY Pw NPumSDT 7330 WRa 3-1100 1Y i
©VOWNI NI21 NMSF PHO KHY 137 11 NMIOT N0 PHA% 10T 1w n RS 7I9RN3
denial of 7272 5°¥5 3317 *51°3NMR VITIVON 2T AW ANIDT WK IR PN
7572 YD 9272 PMIYL N>ANY NPRI R0 KD MMV DN IR ]32.justice
SW vDWNT NVW D YIIPY INMWDRIA PR D WP VDWNI-N'A PIY MINI

133 121 wown MYy Twoxn X5 TIRN
MDY XI7 7PDOW IMIVA NIYLY VOWNI-N HW IMWITH K’ NP 79120
DX 7I9RW 7ORW3I A372 YW DX 1733 022900 D102 NN w1y nbonh 139°RN3
73375 M5 NHYDN DUpYISNG DUIIYE MK NHTHY nYou nnn wny nbun
-7 MW R NNRD WY 0035 NRInnm NoYI Anan nnpw 03 umbnT
wny 5% Sw oIXn nvdr noon oy nawrnn o IR MOV PIRD

J1P0°9191 NPIIIR N191917 PRIRD PR AIART 7Dy Pobnh JoXRI KD n1nn

735'1¥12,19 U1 Y5, SHAW ;376 V1 24 WA 5 Forcese -

.21°0D,3 W11 9°¥5 ,j10-10 Iy 133
(2)300 ,99-97 ’D X7 .D’71DV T*IPN2 PI NNN WIY DU 103 ORWI P70 D5
,1955-170WN7 RAZT VIDWH PN 43 D ;322 170 ,1977-375wna ,pwnyn pind
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WK TINRD T PR ORI 1D DY M RIND P wBWAT POy 5253 ORI DIOY
790N PR WK ,N1PVDIDI NPIITR N1MTD TIARD 0YNY ,NNN wHY NHUT NI0IN
T°IY32 VBWNI-NPA P ,19-0Y WK 135 mm wny nnwa Sy vomn MoR TNRS
TPR 1T YWY DX I 5Y nun why ndwua 700h.7 ypa j0-1mnn
SORIWYH Anpn APR KRG NRIRDITAN VOWNT D DY DIX N1ISF NIDI Y10 IO
D90 MY SWw 137Iva DunthDT a3nD MIoT nIkbIan vdwna Twna
136, 1350
VOWNI-N’A NW XY 77 173V X *D AnTI N 0TI 1MW 2307 POO KD 113
nMNA WNY DX DWW DTN 900 70 092 NInnont amind 129
mrInn Db 2wy P aviwn ohwn-nenon O N5 *2PY J9IN2 T JPINN2
NN WY NMOIR AYK MIPIRW 7352 17 KD DTN whY MY DIDUn PR 090
m370n AW 92 PPY 1DIN2 I3 D02 MBI 17 ROR ORIV 1PInna
930107 HY SO ROW 735 MWK 1DIPY WK TV ININN2 DINNT DWIR 1I0nH

1592 773075 2705 71T 5w M3T MBI T1I0NA NIEARD MY lmm vy

“In countries which have not abolished the :¥21p ,32 w”i1 9*¥> ,ICCPR-% (2)6 '©

death penalty, sentence of death may be imposed only for the most serious

crimes in accordance with the law in force at the time of the commission of the

crime and not contrary to the provisions of the present Covenant and to the

Convention on the Prevention and Punishment of the Crime of Genocide. This

penalty can only be carried out pursuant to a final judgment rendered by a

.competent court”

19709 ,3 W70 Y5 -1 Py o0
Robert Gregg, The Death Penalty: :'%7 NIpDD ANMII N3N NPRY 133 NP5
The European Tendency Toward Non-Extradition to the United States in Capital
Cases: Trends, Assurances, and Breaches of Duty, 10 INT'L & Comp. L. REV.
.113 (2002)
The Secretary-General, Report of the Secretary General on Capital Punishment
and Implementation of the Safeguards Guaranteeing Protection of the Rights of
"2 Y291 ,Those Facing the Death Penalty, UN. Doc. E/2005/3 (Mar. 9, 2005)
DR 1M MIPTA 12,0107 wNY DR Pubn’ 1902 NI 80,2003 NIW 7105 1133
MIPPTA 62-1, 017 WHY DX 19°YDT KD M 41 ,0°3°90 DYWDY P NTNG Uiy
M w1 PrIv nIvnT 71253

RS~ 3 Y2Ip7 ,174 1170 ,1954-77°WN7 ,773077 PIND 16 0 I ORI NN 223 139
PR gl ibl T2 AT PRWI ,NNN WY X7 DWPIANT 737702 71TV 772y by wP13an 7307
— 507 X VI ORYY ,NNn WY PHY HUP KOW DWpand 9100 127003 DR KON
I Sp wnya o0y
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MIWRPYNNT NPT 5w 121 917 1117135 7921 13 1Dy anan a5 mavd
140 mim warya prat
1-2 9PIN% DIAIW ,DIR NIMITY NDIPRI IR HW 13 ’On MIPIono 10 by e
532 NN WY D022 NIIINW AIWKRIT DPRIRD-PAT JINRG 1°7,2003 0512
DNPPIRD =PI MINKT WY DR PS03 017 ININ2 4 pyam X991 XN
142 5IX NPI9TS MPBITRA AINKA S 6 °On IPIOTID (M wNY 107 T3 MAANT
13 npw1or neRTER NI TPIRD =P TINRD O Iwn PHIP3DIRG MIPI0MDa
w iy " nmnn wny reab oma nrer TPRPINRT FINKRT OV D105
M) DOPVP DY NN WHY DOV BY MOKR S MIXD-PAn vDWNI BY 1 XY
73D DY DIMIR L(FIWY-INNRY 9235 NOnn 70 WK YW YWD 1A ywnnw
02X ,2°17 PRIRD-P2 VOWN YD WAANT 0TV NN WHY DOV 7272 NOR
Y913 7953 *DIX NHYA AIIW NNINN NI BNDH 1 P70 VBWNITNYAW 1PN
145.(erga omnes) RnHY
K77 ,792 M2 19K RS D120 7177 PRI VDWNA-NYAW MDY APNRIT 17

OX N1 WHY DU NIIWDRD ORI NN ’-'|1Wl'l'7 72 72 WW N3N0 2 AY2APD

William A. Schabas, Indirect Abolition: Capital Punishment's Role in Extradition 140
,JINT DY .Law and Practice, 25 Loy. L.A. INT'L & Cowmp. L. REv. 581 (2003)
“MIXIR HW Iwpab omra RMIID ANWYW °D3 ,Awpann 0oynih vbnna av1y AN
5y5 ,Duxbury *1-5¥ IX1M3 ,Beard v. Green, 523 U.S. 371 (1998) 13y2 n*737
.149’ny1,59 v

Protocol No. 13 to the Convention for the Protection of Human Rights and
Fundamental Freedoms Concerning the Abolition of the Death Penalty in all
circumstances, May 3, 2002, available at www.echr.coe.int/NR/rdonlyres/D5C
mminn o> .C24A7-DC13-4318-B457-5C9014916D7A/0/EnglishAnglais.pdf
1P 1011D7 HY NIMINMN NI TAN 45 121 39 D1p1017D7 HY

Protocol No. 6 to the Convention for the Protection of Human Rights and
Fundamental Freedoms Concerning the Abolition of the Death Penalty, Apr.
Sy MIMINNT NIPTAT 47 Pan 46 DIPI0MIDT Sy nimnn or> .ow 28, 1983
51p101707

Second Optional Protocol to the International Covenant on Civil and Political
Rights, aiming at the abolishing of the Death Penalty, G.A. Res. 44/128 (Dec.
-5y WX WK ,15, 1989) available at www.ohchr.org/english/law/pdf/ccpr-death.pdf
.MPTR 60 P75y DN M 3507

Protocol to the American Convention on Human Rights to Abolish the Death
Penalty (Aug. 6, 1990), available at www.hrea.org/feature-events/oas-protocol
M3 82775y TIWINT NPT 9 T -HY DNNI WK en.html

“In addition, there is a... layer of emerging erga :62 "ay2,127 w771 2°¥5 ,de Wet
omnes norms, ie norms whose customary and/or erga omnes character are still

145

.disputed, but which are gaining increased recognition in international law”
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“An ideological preference for the term 'citizen' over the rival 'subject' has been 66
frequent since the American and the French revolutions, it being assumed that
the latter suggests a condition of subservience which the former does not. More
philosophically, one can be a 'citizen' only within a certain constitution, which
defines the rights and duties of citizenship, but one can be subject to
unconstituted power. In a political philosophy it has therefore been of great
importance since ancient times to attempt to give the basis of citizenship and so
justify and legal determination. Aristotle defines a citizen as anyone who can
'hold office', and subsequent extensions of this idea have involved the thought
that citizenship (as opposed to subjecthood) is possible only where there are
sufficient offices open to all. This thought is fundamental to modern
constitutionalism, and provided the term 'office’ is not interpreted too narrowly,
can be seen to capture much of the idea of mutual responsibility invoked in the
legal definition.” ROGER SCRUTON, A DICTIONARY OF POLITICAL THOUGHT 71
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