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NE OF THE CORE ASSUMPTIONS
of the traditional economic approach to antitrust
law is that competitors are perfectly rational,
profit-maximizing, decision makers.1 Sometimes
this assumption serves as a useful simplification
of business behavior, providing an effective foundation for
antitrust doctrine. At other times, however, assuming strictly rational behavior on the part of competitors is not “approximately right” but, instead, “perfectly wrong.” 2 In these latter cases, the reliance on the perfect rationality assumption
can lead scholars to mispredict market behavior and, possibly, advocate erroneous prescriptions for antitrust policy.
In contrast, a behaviorally informed approach to antitrust
law is based on scientific findings regarding actual human
behavior. The hallmark of behavioral law and economics is
the replacement of homo economicus—the perfectly rational
actor—with a “boundedly rational” decision maker who,
apart from being affected by emotion and motivation, has
only limited cognitive resources.3 To function effectively in a
complex world, boundedly rational actors must rely on various simplifying cognitive heuristics. Even when they are,
overall, beneficial and often correct, however, these mental
rules-of-thumb inevitably lead people to make some systematic decision errors, such that their behavior deviates from
rational actor models in predictable ways.4
Potentially, empirical findings on boundedly rational judgment and decision making can provide better descriptions of
market behavior and more effective prescriptions for competition policy than those based on the often unrealistic theoretical assumptions of rational actor models.5 In the context
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of antitrust law, moreover, systematic deviations of market
participants’ behavior from neo-classical assumptions are
especially important: 6 Actual behavioral patterns of judgment and decision making reveal that certain anticompetitive
practices are more or less likely to occur than the traditional
economic approach deems. In considering Section 2 predatory pricing behavior, for instance, if managers of dominant
firms were shown to be risk seeking—that is, engaging in
negative expected value business practices—under certain
circumstances, some costly predatory pricing could occur
even where recoupment prospects are dim. With respect to
antitrust law in general, a behavioral approach may reveal that
some business practices are altogether more or less anticompetitive than previously thought.7
The Perfectly Rational Actor in Antitrust Analysis
Over the last few decades, law and economics scholarship has
reshaped the theory and doctrine of antitrust law.8 By applying neoclassical microeconomics, scholars were able to rationalize and systematize antitrust law, which previously has
been viewed as confused and paradoxical—lacking clear and
tractable policy objectives and the means consistently to carry
out such objectives. Law and economics has brought coherence to antitrust by relying on a rational actor model to predict the behavior of individuals and firms in the market.
Perfectly rational actors always maximize the utility of
their decisions. In the context of antitrust law, rational actors
are assumed to hold to an even narrower precept: they always
maximize profits (i.e., the monetary value of their actions),9
making optimal decisions in furtherance of their businesses’
interests when engaging in their various market activities.
Such hypothetical rational actors make no systematic errors
when judging the risks, costs, and benefits of different business practices; nor do they ever shy from financially attractive
but risky behaviors or engage in high-risk business practices
with a negative expected value “against the odds.”
Joining the rational actor framework with the policy goal
of promoting efficiency, practitioners of traditional antitrust
law and economics determine whether the predicted market

behavior will have anticompetitive efficiency consequences.
Based on this approach, the leading proponents of the
“Chicago School” have used neoclassical economic insights
successfully to argue that only a limited number of cases
rightly concern the antitrust laws.10 Chicago School scholars have made the case, for example, that predatory pricing
would rarely take place in a world where all market participants—be they dominant firms, small competitors, or
potential entrants—are strictly rational. In a rational world,
these scholars have maintained, the difficulty of recoupment following predation makes predatory pricing extremely unlikely.
Despite the tremendous impact Chicago School scholarship has had on the courts and the enforcement agencies
alike, however, many scholars and practitioners of antitrust
law harbor reservations about this approach. They often find
its specific applications unrealistic and divorced from observations in actual markets, tending to obscure the significance
of dynamic considerations, asymmetric information, and
strategic behavior.11
The behavioral approach provides a foundation for antitrust law and economics capable of improving our understanding of real world behavior in markets and the policy prescriptions that follow from it. The potential contribution of
the behavioral approach to antitrust analysis is also unique in
important ways. First, it challenges traditional findings by
building its analyses on more realistic behavioral foundations, instead of assuming an even greater degree of strategic
sophistication on the part of business decision makers than
that imputed to them in neoclassical economics.12 Second, a
behaviorally informed approach is, above all, empirically
grounded; depending on the relevant evidence, advocates of
a behavioral approach may find—even when solely considering the efficiency effects of different business practices—a
greater degree of intervention in some instances and a lesser
degree in others, when compared to more traditional economic analyses of antitrust law. For instance, while suggesting that predatory behavior may be more common than the
rational actor models predict, the behavioral evidence also
indicates that establishing either partial collaboration or collusion among oligopolistic rivals with no history of cooperation may be more difficult than otherwise recognized.13
Some Behavioral Basics
The behavioral findings on judgment and decision making
relevant to antitrust analysis, overall, can be divided into two
main categories: The first includes the evidence of systematic biases in judgments of probabilities, risks, costs, and benefits under uncertainty; the second encompasses those behavioral findings showing systematic violations of strict profit
(i.e., expected value) maximization in decision making.
While behavioral research has catalogued an extensive set of
findings on errors in judgment and decision making,14 this
article focuses on a smaller set of findings that apply to predatory pricing.

Biases in Judgments of Risks, Costs, and Benefits.
Systematic biases in judgments of risks, costs, and benefits
may emanate either from purely cognitive processes or from
any combination of motivational, emotional, and cognitive
factors. This category includes situations where decision makers’ judgments of the nature, likelihood, or magnitude of
events systematically (and predictably) deviate from the normative standards of rational judgment. For example, decision
makers judge events that are easier to imagine or recall from
memory as more likely to occur—a heuristic known as availability. In most circumstances, availability is a reasonable
rule of thumb for determining the probability of events,
since more common events typically are better remembered
and imagined. Availability, however, also leads to predictable
biases because more vivid (“hero stories” and “horror stories”)
or recent experiences, for example, are easier to recall regardless of their frequency. Due to this availability bias, the dramatic success of a particular business venture will generate an
upward bias in expectations regarding similar ventures
because the “hero story” is better remembered than the less
vivid fate of many other comparable ventures.15
Another important judgmental shortcut is the representativeness heuristic, by which decision makers categorize events
and make judgments about them, based on the degree to
which an observed outcome or event represents a model or
a category. For instance, decision makers will tend to overestimate the likelihood that a manager who closely resembles
the “successful manager” prototype will be successful in a very
difficult task, while disregarding or giving insufficient weight
to information about how difficult the task generally is.
Among its various effects on judgment and prediction, the
representativeness heuristic also leads decision makers to
extrapolate from their observations of small samples to the
population at large. Market participants will thus tend to
treat their limited observations as highly representative of the
population, even though probability theory teaches that this
“law of small numbers” is unreliable because small samples
can display average characteristics that are very different from
the mean of the population as a whole.16 To illustrate, if a new
marketing strategy has been successful in a few cases, market
participants will tend overestimate its overall efficacy and
likelihood of success on other future occasions.
While the heuristics commonly used to categorize events
and judge their likelihood lead to predictable biases, decision
makers also commonly overweight—that is, give too much
importance to—small, known probabilities. This phenomenon is often reinforced when unlikely events are salient or
dramatic and, therefore, highly available and overestimated.17
In addition to exhibiting biases due to reliance on cognitive heuristics, the empirical evidence from behavioral
research shows that motivation and affect also impact business judgments. Exhibiting optimistic overconfidence, for
example, market participants tend to overestimate their business ability, skill, and performance and their likelihood of
experiencing positive events, and underestimate their perF A L L
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sonal vulnerability to certain risks. For instance, decision
makers tend to overestimate the predicted performance of
their investments relative to the market. They have even been
shown to overestimate the actual past performance of their
portfolios and to switch their investments too frequently (a
behavior correlated with poorer performance).18
Boundedly Rational Choice Behavior. Cognitive
heuristics, motivational forces, and affect can all bias decision
makers’ judgments of probability and value under uncertainty. After making such judgments (or where reliable and
unbiased information is available) market participants must
also choose a course of action. The empirical evidence shows,
however, that decision makers exhibit systematic deviations
from rational action when making decisions under uncertainty. Hypothetical, strictly rational, value-maximizing
actors consistently make their choices on the basis of the
ultimate consequences of these choices and their probability. What matters to rational actors is not how alternative
future outcomes relate to their present position, but only
the bottom line. Perfectly rational decision makers never
bear a risk unless it promises a sufficient increase in expected value, never embark on a course of action with a negative
expected value, and always choose that course of action with
the highest forward-looking expected value, letting bygones
be bygones.19
In contrast to the rational actor model, boundedly rational, real decision makers tend to make their choices as if the
potential outcomes of these choices were gains and losses
relative to a given reference point, commonly the status quo,
instead of taking into account their overall wealth. Thus,
any alternative could be more or less attractive to different
decision makers whose current reference points differ from
one another, appearing as an attractive gain to one but an
aversive loss to another. Losses also loom larger than gains in
people’s minds, meaning decision makers are loss averse.
However, in both the loss and gain domains, decision makers reveal a diminishing sensitivity, such that any difference
in outcomes matters less and less as outcomes move away
from the reference point (e.g., the difference between gains
of $10 and $20 seems much more significant than the formally comparable difference between gains of $100 and
$110, even when both sums are very small compared to the
total wealth of the decision maker).
Therefore, market participants tend to be highly risk
averse in choosing among possible gains, even in circumstances where rational actors would be risk neutral.20 This
boundedly rational risk aversion implies that some potentially
profitable but risky opportunities will be rejected by real
competitors, although rational actor models would expect
competitors to be risk neutral (or less risk averse) and hence
embrace these opportunities. Even more striking, the empirical findings showing aversive attitudes to outcomes below a
reference point also suggest that decision makers will tend to
be risk seeking—in clear opposition to rational choice precepts—when choosing among potential losses. Because loss
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aversion generates risk seeking for losses, market participants
will tend to take high-risk opportunities, such as predatory
pricing strategies, against the odds, in the hope of winning a
negative expected value gamble and eliminating a painful
loss.
Boundedly rational decision makers’ reliance on reference
points also leads them to make inconsistent choices in comparable problems (i.e., two scenarios, each with the same
expected value) if, in one situation, the outcome is presented as a possible loss and, in the other situation, as a possible
gain. Thus, when an alternative is presented once as a gain
and another time as a loss—that is, using different “frames”—
there is a resulting shift in reference points and, consequently, a change in market participants’ pattern of choice, known
as “framing effects.” To illustrate, in making a decision
between reorganization plans for a manufacturing firm in the
face of financial crisis, managers will be risk averse if they
think of the decision problem in terms of saving plants and
jobs (a potential gain), but risk seeking if they think of trying to avoid losses of plants and jobs instead (a potential
loss).21
Importantly, recent studies also reveal that the effect of
framing depends not only on whether outcomes are perceived as gains or losses, but also on the probability that different outcomes will occur. The well-documented pattern—
of risk aversion in the domain of gains and risk seeking in the
domain of losses—holds for medium to high probabilities.
Market participants thus tend to be risk averse when choosing, say, between a sure gain of $800 and an 80 percent
chance of gaining $1000 (whose expected values are equal),
preferring the former option to the latter. Similarly, they are
risk seeking in the domain of losses, preferring an 80 percent
chance of losing $1000 to a definite loss of $800. When the
probabilities involved are small, however, decision makers
exhibit the opposite pattern, making risk-seeking choices for
potential gains and risk-averse choices for potential losses. For
instance, when choosing between a 2 percent chance of gaining $500 or a sure gain of $10, decision makers tend to prefer the risky option. At the same time, they also prefer a sure
loss of $10 to a 2 percent chance of losing $500.22
Often, the reliance of business decision makers on reference points and their asymmetric attitude towards gains and
losses also lead them to exhibit a bias in favor of retaining the
status quo in the face of superior alternatives that require
change. This phenomenon is also partly responsible for the
common tendency to keep escalating commitments (i.e.,
resources) against the odds to a course of action into which
significant costs have already been sunk. As with many other
behavioral phenomena, taking past actions into account is
sometimes reasonable; after all, a “tough guy” reputation has
some clear economic benefits. The sunk cost effect, however, extends beyond the objective value of reputation, driven
by factors such as concerns about regret and self-perception,
as well as a strong desire to achieve the goal one has committed to. This latter factor, in turn, can sometimes even

transform such a significant goal or aspiration into a reference
point (in lieu of the typical status quo reference point). In
these circumstances, a failure to accomplish this goal will be
perceived as a loss—a painful outcome below the reference
point—as opposed to a neutral outcome of retaining the status quo.23
Section 2 Predatory Pricing
Building on the behavioral findings described here, a more
realistic approach to antitrust may arrive at different predictions of market behavior from those of models based on
the rational actor hypothesis. As an example, we can consider
the predictions of a behaviorally informed approach regarding some aspects of predatory pricing, such as the threshold
recoupment requirement and the appropriate measure of
cost that makes a pricing scheme predatory. In Brooke Group
Ltd. v. Brown & Williamson Tobacco Corp., the Supreme
Court declared that conduct will not amount to predatory
pricing unless the alleged scheme involved pricing below
some measure of cost and the predator had a rational
prospect of recouping its losses from such below-cost predation.24
Emphasizing the importance of the recoupment requirement, the Court explained that “[r]ecoupment is the ultimate
object of an unlawful predatory pricing scheme.” 25 In other
words, the rational managers of a profit-maximizing firm
would not engage in predation unless the monopoly profits
they expect to charge in the future, after driving the competition out of the market, are sufficiently high to compensate
for their firm’s certain losses from current below-cost predatory sales. Put more precisely, rational predation must bear a
positive, risk-adjusted, net present value, like any other rational investment activity. 26
According to the Chicago School’s account, moreover,
predatory pricing is almost never likely to take place since
such conduct would be an irrational strategy in the face of
highly unlikely recoupment (i.e., an ex ante analysis would
result in a negative expected present value). In fact, for
recoupment to be likely the predator must have a very large
market share and barriers to entry must be high, to name but
two important conditions. However, because few alleged
predators meet the former condition and few markets meet
the latter one—or so Chicago scholars tend to believe—price
predation will rarely take place. This view has been adopted
by the Court, which declared that predatory pricing allegations can be rejected summarily in the common case where
recoupment is unlikely.27
Risk-Seeking Predatory Behavior. In contrast with the
accepted wisdom on the extreme rarity of predatory pricing,
the behavioral evidence suggests that dominant firms and
monopolists consciously may engage in high-risk, negative
net present value predation under some circumstances.28
Specifically, managers of dominant firms or monopolies, who
find their market share and profits continuously eroded by
the successful expansion of new entrants or small incum-

bents, are likely to use their long-term dominance in the
market as the relevant reference point when evaluating different competitive strategies. The evidence on boundedly
rational choice behavior reveals that decision makers perceive expected outcomes above the reference point as positive
and those below it as negative. A negative change relative to
the reference point—that is, a loss—looms large, so managers
will try harder to avoid the threatening loss from an eroding
market share. Therefore, a manager whose current competitive strategy is unable to stanch a market share slide may be
inclined to engage in negative expected value predatory pricing (i.e., without a rationally sufficient likelihood of recoupment).29 Such managers may be willing to take higher risks
than rational profit maximizing justifies, hoping they will
succeed in reestablishing the firm’s lost long-term market
position.30

In contrast with the accepted wisdom on the
e x t r e m e r a r i t y o f p r e d a t o r y p r i c i n g , t h e b e h av i o r a l
evidence suggests that dominant firms and
m o n o p o l i s t s c o n s c i o u s l y m ay e n g a g e i n h i g h - r i s k ,
negative net present value predation under
some circumstances.

In addition, once a monopolist has committed significant
resources, as well as its reputation, to a predatory campaign,
backing out of the predatory move would not be easy. Unlike
the hypothetical rational actor, who always ignores sunk
costs and lets bygones be bygones, real world managers are
far more inclined to hold to a course they have committed
to despite dim prospects for success—as long as there are any
prospects at all—and often exhibit a tendency to escalate
commitments in the face of losses. Whether as a result of loss
aversion due to a self-serving bias in overestimating the
probability of the strategy’s success, or because of a general
overconfidence in their ability to “beat the odds,” managers
are unlikely to react to a predatory scheme’s lack of success
in the short term by changing course and giving up. Only
after a significant period of continuous losses without success will the reputational and economic costs of the patently failing scheme be likely to overwhelm managers’ commitment to the predatory strategy and make a painful retreat
more attractive.31
Nevertheless, only when faced with a medium to high
probability of painful loss (e.g., a substantial and continuing
downward slide in market share) will managers be inclined to
embark on high-risk predation campaigns. A small decline in
market share that does not constitute a clear trend or a mere
low-probability competitive threat typically will be insufficient to generate risk seeking market behavior; in such cases,
F A L L
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managers are more likely to exhibit risk aversion and limit
themselves to lower-risk competitive efforts (e.g., a new marketing campaign).
The preliminary analysis here also suggests that while
dominant incumbents that are losing market share may be
prone to exhibit risk-seeking behavior, this is far less likely to
be the case with stable incumbents. Managers of such firms
will typically view the risky prospect of eliminating a small
competitor as promising a small potential gain, compared to
the status quo, and will not be prone to take risk-seeking
gambles in pursuing this prospect.32 In between the two polar
cases—of the stable incumbent on the one hand and the
dominant firm losing ground on the other—will be the large
and growing, though not yet indisputably monopolist,
incumbent. Such firms will typically not exhibit risk-seeking
behavior, viewing their improving market position as a gain.
Nevertheless, a growing incumbent that is very close to reaching a monopoly position, for example, may tend to use its
aspiration—of dominating the market—as a reference
point.33 In these uncommon cases, coming short of monopoly will be viewed as a painful loss that can generate the riskseeking predatory behavior more typically associated with
declining monopolists.
Recoupment, Barriers, and Deterrence. The apparent
likelihood of boundedly rational, risk-seeking predatory pricing by some managers of dominant firms would be of little
concern in a hypothetical market with low barriers to entry
and strictly rational, perfectly-informed potential entrants.
Most markets, however, do not have these characteristics.34
Real entrants exhibit a higher rate of entry than rational
entrants would, but perform more poorly than their hypothetical counterparts, typically failing and exiting without
leaving a significant mark on the market.35 In fact, the only
entrants that appear to take into account some, though still
not all, of those market characteristics affecting their future
prospects are the few larger, often diversifying, entrants.36
A dominant firm considering a predatory move against an
expanding smaller competitor, therefore, could often expect
the period of monopoly profits to be longer and the likelihood of recoupment greater than a cursory look at the rates
of entry alone would imply.37
Thus, although barriers to entry may appear low in many
markets, barriers to survival typically are high and dominant
firms often can ignore most new entrants except for those
few that are large enough to impact the market in the short
term. The ire of the predator will more likely be directed at
the rare small incumbent (often yesteryear’s successful
entrant) who has been able to expand rapidly and gain an
increasing, market share. The increasing success of this small,
but now noticeable, competitor is likely based on innovation
or maybe on a shift in consumer preferences, whereas the
dominant incumbent is frequently heavily invested in and
relying on extant technologies and products. Therefore, the
winds of change created or facilitated by the presence of the
expanding small competitor may threaten the dominant
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firm’s long-term prosperity and even survival.
The empirical data on incumbents’ responses to entry and
market share gain are limited, but appear to be in line with
the present analysis, suggesting that incumbents tend to
ignore entry on most occasions.38 Additionally, predatory
pricing cases frequently revolve around allegations made by
a sizable but smaller competitor against one or a number of
its larger counterparts. In Brooke Group, for example, plaintiff increased its share from 2 to 5 percent of the highly concentrated national cigarette market by pioneering the development of a new “generic” segment in the market. By the
time the alleged predation occurred, four years after the
introduction of the new segment, this segment had grown
from a fraction of a percent of the market—a share typical of
new entrants—to over 4 percent of the total market.39
Last, boundedly rational predation occasionally may be
more rational than it appears at first sight. The mere hypothetical knowledge that predatory pricing is likely not a rational investment strategy may not suffice to convince actual or
potential competitors to expose themselves to a risk-seeking
incumbent making credible, if boundedly rational, commitments to a predatory strategy.40 Moreover, a risk-seeking
predator may benefit from the fact that, in reality, its competitors are boundedly rational as well. For instance, the
availability bias will tend to make highly publicized, colorful
instances of predation stand out in the imagination and
memory of market participants. This effect may sometimes
be reinforced through the law of small numbers, which can
lead potential entrants to overestimate the risks of predation
based on a small sample of cases and without sufficiently taking into account the objective difficulties and costs facing the
predator, as well as due to the pervasive tendency to overweight events of known, small probability. The resulting reputational benefit of certain predatory campaigns may therefore be significantly greater than a traditional account deems,
making seemingly risk-seeking predation more rational than
it appears.
The Need for Further Analysis. While the preceding
sections illustrate how a behavioral framework can lead to
different conclusions from those based on perfect rationality assumptions, the present analysis does not seek fully to
resolve the predatory pricing debate. Specifically, a number
of questions with important implications for policy and doctrine remain open for further inquiry. For instance, the
“below cost” component of predatory pricing must also be
examined, since a discrepancy between the subjective perceptions of market participants and objective tests may lead
market participants—be it the predator, the target, or other
competitors—to believe that predatory pricing is taking place
in cases where objective measures show the pricing is above
cost.41 Another related question is whether and, if so, when
such subjective predation may be anticompetitive and harmful to consumers, as opposed to a phenomenon that merely
leads to lower pricing for limited time periods.
In addition, the evidence on the impact of behavioral

forces, such as a limited tendency for risk-seeking predation
among some monopolists, does not absolve us from the need
to examine the recoupment question altogether. The commonly found risk seeking for perceived losses is not without
limits; the greater the necessary investment in predation and
the more remote its success, the less likely it is that even a desperate monopolist will use it to gain lost ground in an effort
to re-establish the status quo. Consequently, the same economic factors that make rational predation more likely—
such as the objective magnitude of barriers to entry, the
potential to benefit from a predatory reputation across multiple markets, or the disciplinary use of predatory pricing to
punish defectors in an oligopolistic pricing setting—remain
significant for a behaviorally informed approach to predation
as well.
That said, the behavioral approach to antitrust law and
economics does reveal that predatory pricing may be more
likely than rational actor models predict, at least in specific
settings. Therefore, in these limited circumstances, summary judgment against allegations of predatory pricing may not
be warranted even where the Chicago School account would
lead one to believe that recoupment is unlikely. In these
cases, a more careful examination of the factual evidence
would be necessary to determine whether risk-seeking predation is at all likely and whether the behavioral economies
of recoupment are at least such that a loss aversive, riskseeking decision maker would potentially find predatory
pricing attractive.
Conclusion
The behavioral approach to antitrust law and economics is
in its incipiency, yet shows promise. By applying scientific
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