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Constitutiona] cases, ., are aptly regarded as “political” because
the Constitution is about politics and because cases in the open
area are not susceptible of confident evaluation on the basis
of professional legal norms. They can be decided only on the
basis of a political judgment, and a political judgment cannot
be called right or wrong by reference to legal norms. Almost
a quarter century as a federal appellate judge has convinced me
that it is rarely possible to say with a straight face of a Supreme
Court constitutional decision that it was decided correctly or
incorrectly... [Judicial decisions] are inherently, and not merely
accidentally, fawless... I use “lawless”... to denote an absence
of tight constraints, an ocean of discretion...

1t is no longer open to debate that ideology... plays a significant
role in the decisions even of lower court judges when the Taw is
uncertain and emotions aroused. [t must play an even larger role
in the Supreme Court, where the issucs are more uncertain and
more emotional and the judging less constrained.
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Ellman, “Ideological Voting on Federal Courts of Appeals: A Preliminary Investigation”,
90 Va. L. Rev. (2004) 301
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“On strictly legal grounds, Brown counld have been decided the other way 147 ‘pya 0w .56
by a (defensibly) narrow reading of the Equal Protection Clause and a respectful bow
to Plessy v. Ferguson and the reliance that the southern states had placed on Plessy in

«configuring their public school systems”
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lawless in the sense that the judge is making a discretionary judgment that owes nothing
to an authoritative text and cverything to the judge's personal values, So there is a sense in
which Barak merely carries to its logical extreme a tendency discernible in our courts. Itisa
matter of degree, but at some point a difference in degree can rightly be called a difference
Jin kind”

DR 1K1 X2 nrveren mnstb mraon ok P5on L oeoin YR ouve2 vhan v .58
IPIRTI0% DTN T P2 ,PIDRD OPWPR T DI P P2 vewn”
wwnw T 2 DT 2 PUER T «3aome o ";T’?:!‘IPR5 ew P2 ,0NNan
91901 K NBTN MIRY ,KW00° 70 Apni by T12% MUY D orupRn W N1
SY 19p7h NP7 MRYY MYTIe DIDA T RYENIN 70N NNy
OTATVPRI PATY 12 112 72 KD DR 110°12 DoISh ANYY e nyTT e
n7anm MTANT DR e DD DVMEY DM A% TIANY WY LS00
PR MATINA-M2MI Bwa’ JIRT en By npeb vawsntn v inbisn
SIARTREN NTDNANN DT DATET DR ORI 10200 DR 1w oont

DYER PP PIPILI TP TR AT KW CDDER 0w b nvnenaba T 50
AWPER P R NN0R D Owd (onite) AYKRSY DPw DT orab
Leo Strauss, The Ciry 92mb 187 72m0% @ wn ,1 710 pabes vame smewinr
waind Man (1964)

417




07own A 0°aM 13 13T P2

NTTYRN B CPTEY) 101 Y2 Y 03 NODAND DI NUIDWR AYTISHTY AN
IR WA QP 12 RN P ORNY IR DTV T I TNon? v DX
JORTDR DR NI 1AWNAT 79T DR RT3 500 7 1w Y CEs yrone

LI MY PRIY A2 70N MNunT MR DR et 1ohy 7007

PORMSYRTIRINY T KT MYAYENY MR BYANAT

TRENM R P2 T el Y N Swh Pz P mTipiaa INnTIw nepiy Taos
RWT DEHT 072 °3 R P2 PR Nt ,0TEnN2 LvEpinT 71ana nesiwn Mo Ye
TDIR2Y D" PRNON? AR 1R WBWRT 02,0 1Y veY hptenin byonta ame
Phyw Y 1M PPN BYEna AN NN MaR X LpRInES ypr maml Sv
nI2°011 = PPN TYS ~ PPN YAPT MnTAn DR 10w JoRmTe” , "wis”
TR MIYRTR JOBEREN 1Y 97205 0T R ovwe by mwea aw® ying 12T naw
OITPP? 03 XUR PRINAT YIRw NN owr? P xY Mwab vmwn by o kMo
npea SN Juom R T awh TR MNP 300nnT 1227 vawnn 72 AR
DARR PMA PR MATPY? ARRNT MP02° TR 121 PR PrAYAD 10 1pvPn by nuiew
O'R1 g "R ,TEwR BT TI0CT MNTPYT THRND ST 0onama DRt noib Tapn
¥oIonY Iwnn yuRe o nwyR v ANeaT LT0% e Tmto) apna i TR
5910 Pz D SUmoTa PINT BUWIaPR OTTTONN NN3On2 PINT MNP R
»ph RYIAT 1IN YMIYRNYET MR O3 707 P 0°V1aRR 07170007 NN
a5, 92R TP TT P e MNPy 93 DR W Non 17on Yyieaw s
5w T NIt Pbon BY AT NuDTn MAN MDY DM D790 PRy
DO P@ TTPDN (1 TITA AN 1KY N P2 DT e 22hw Xon RN J0TRA
1 27nm% MMPPT NPLITET MR AR RNT? PR K10 00apmT TN
435205 B 1o muampyn 2nnn w2 S w2 vpren”) qomi

TewnRn new ST Ton MIPY 9pinn umwn Yy mtping mr1ana von poa
7MY ANIWS 772 070 DY BEERT D 1POXT MINDIN 1990 PRk JLr0RInT
AN RO (MINSBT W NPPIIRA MEIT TY2 LGP 11372 Pyen W) mprpnt byena
MSBOY AP NS M1 NP2 vawRT v Y PYIDNRN NPT MR I
MNTI OX P PRIND RET DBYRT N2 75701 PN WD 0D RY2A Y R
n1oma Jeayn 28R ,PIT IR TP (et bw tTwoR 121 navmaa nne’ i yap R
OX ,DI1oHT PP ) NPPIIRR RwIR YT Ams? npiad vewnt 02 v aptpns
MY EnRR YD BewRn 1va P INyIon 5y 22517 (W Y s nmpsaa 2
L7297 8% PN PPN NIYRER W) PIT NP

X031 22 177 p0DD 73 YD (31 A7, PWD) SRUEMD T RN YRt Iy .60
b

418




mmew DMPta by geoIme IY2N f[”own 3 0°aT 7

Yo% umwn S 1Tpent P12 xnw 1990 o3on 1 oabynn Nanm pona
TR M3 APW AIR K ,aNAYDR 19w, AR AP Yw MeEentasi R 5 10K
51193 P2 0 DD NPRab YAt LNWNMIATT 0T Mee Yw anin oy

R Dy PTHM N9 R PIRW NRP ey 21 mebnn by ;e w
TR WM STPWT PR R VPR PR PR DA PaR maton
PMYIS? 7 DNAE PR3 WRD SopnTs Poben S ovnban m
23 7RM RYT DT DRD R myaon b (91o0b 1 oy Y
PYISR T IDIRDY ,DLEWT 10PWT 0IN23T 5037330 P 172 100
1R APROENT DEYRR MDY L NURIETR M YT AR NN
nIzienT MEns mbanad vhnn: Py PR3 1 1ma 1 othe

ST DY mveren R s

"D MYV 9Y D02NAT PYIPMTLIR KT PI3 YR 1wt 0D T TIMe 4k AT
6210197 oYY RUX MR RPMT

nowR ETT2 eI B I Tmn W3 LN e
DMEP 1 ONMMA AThIY BURY TTRD LA 12w
2Re (accountable) Tawm P oM on ety L nom
SN2 NA Sy oMb DR Spab mexwn uown hrwn

ATPEIPTATI NYR8
nITYn MY 207 v PUTPIET PR BY aneab oy iy
DW OPDA3 MR NYEPREA WD 172 0P 5% NooRIR . O1R Ny by
VIZD 1T S APRUPRTISU MDD MTI? APTET APR T 2E Tna

JPw eI Avn

DRI 1210 PP NNT PhR vownt naw P2 Ye InTay YeYs nrammn et nMpta
OR” PRI DY NTTIAN AYR W AT YD (1D PR PR 1ETRTM 17000 DY
1INy 2722 DK 1Y KD ¥YIm 1900 0NN Tovh mIpy DK 10 52 v ayn
R92 MPUPR MORD LR MIPR? DY wRan pa2 “NIwND” Y aon2 D

Shvmpba mbaaTe Es B

L1119, 209 P2 61
12 1797 .79 Posner .62
L1119, P 63
£12 17 ,27y7) Posner .64

419




n"own 3 0vam P 11713 P72

NIRRT, TANTNET ORI 1 DT DTN TN XIS
JIRY HIYID PT2) TPTET 12TE0T LI P RDDRT IR 2N
0an IR SPTET RN DY PaE A, vt Py anbn me Danwn
131 LIIA APTY YT DEWIY 3 ,PIET {721 PN P2 oD

gy panb

povreEn RY LMD S P2 By RS mienty 2wh wox onTen Phava
72°0332 03 £21S NIPWD TR PO P72 103 1IN A1 1Y KIN Taw nPuieewn
Law, Pragmatism, and 1720 X7 D720 "P°YaT D™ MRS 07300 2@ T1Ww3 JRTPR
63 ppwn OTBNATD” TI08 KT 7872 2w T13w3 TINS (Y0 ,2003 Niwn ,Democracy
I3 WD WO T NAD L DTRIPILINT M2k 0PYNT? paten by 11 e 10
72 5w s 03 NP2 Oy TN TIPT TKRD? AR 1ERD 019210 R DR
MINB 1237 RIT R PUIDWS AYI2T7 0PI 1K 9017 13 (Y0 10K INE aPIR
TI0R RV NP0 78THNT YY ,0P13 b3 ,002000 TR DN AYeT 05
1270w PP DY 00NN P X Y197 vaten By % awna *ah o O3 Dnia”
AR 37T AR O b it 2py mM1oEn prnnang mabwent 92 S (1112 10K
MURSPR Tt D12 OUOIoN OrwRn (e obYnna AR N1 TIRR Y DewERn
2107 NTTAT 132 NUNRIIN Dw MW NI0°BN 172 1120 09D npoon IRY oW
12IK2 Y on° Lo Py RRw STRYR mhaonn w0 APw phoam roRn (nTanT
SIM2MT 207 G Deon 777 1a% vawnn 1P3 IWERT P80 527 IRRNN 1Aty
IR GIPATRILIINT RPD MINKZN K37 AN 1010 5080w M0 INSY 7712190
NPT By RN IRIAT P13 PAT J2W ARTAT 0T eReabh nwes pR naam
P13 5w N 2% 19w neian
nwex By IS pMa S nMmptan wen v oniepn X A2wns 700 R
NPaP% NMTEMD ~ LIPET DY T T L, APRE RI mDTNT LR pae be
“Political democracy in the modeen sense 73118 2w 139W92) 217 N3R5 Mvbni
means 4 system of government in which the key officials stand for election at relatively
I PIE PUTY) “Yshort intervals and thus are accountable to the citizenry”
IR TR PRIRIRTY @TNeR T8 MAMPY 1191 ,2197 1y P nepin nban
MM W 720 411927 TTATA AR Y13pY v PRI TR MaR By 1005 Iy
N N2 = TONIT DTN NIRRT BY T AR 002P R DNR RWER Py
PR AT NBR OB ATLIPIRTI (MR TPERD D21pn 9w M nhnpni wwns
553 nbtpRn AOTENT M LMPNIAT TR PUTPIRT YR 111917 A7 7D poo
WR 297 YW AYIDm Mo Yy MY S 15PN 77000 021 00T 00wens

(owr> ,ax WA Richard A. Posner, Law, Pragmatism, and Democracy (2003) .65
Richard A. Posner, The Problems of Jurisprudence (1990)
£12 W0 ,2°¥D) Posner .66

420




DY nRpPa by oroiny Ay n own 1 o*am M

APNPIT N0 MK IR (@IPAT 127 5 P npea b 172 mEox:
M

npew NX PIVA? R LTDIPMT TR L NPPnng YNt (TRTIYY 17w NITweR
QURANYY 11TAn PR metonY awRa Nwnon TI00 NINAT jNATT2 IS owns
AP0 MABO2 1T LGTPIND N3P 120 Y anrp 720ebn maivp Yw meunahh
AnTIn % on AR R MY G102 W) NIN32 PRI LTIRG AT 1205 RIT IR
DPYIR MWD NITDT OWE YUY MR YORND P T i 3w R e nyeen
712 5w e By e bey pana be

PP IR TER Y KO RYRID TUIRIAT IRCIVRN OvUAn 00T 1RV
DN OmTp MR TID R NYani Cnb2 X DR aviona tom oy
NX 07927 "NRTRLAT TP OR R NRTD A0 KM0MWIT AYISa? WK My
PRI 30m L Aven 9,197 Yo ok 12wn v rER omin orERe DTay
o'pin n1Pua Sy mrsnn 029 TR yIeTR L nreien Ntk 1201 e ann
P¥ 002NN? WY W TRV PPN D A0 MIwinm MR prnvby mobnn
TOINRY N2 QORI TIWI DURIIT 0NN N bW PHNOR XD R 027 DUy
JUDITAN TUIPINTA BT AT DR PrIETY 0°pTE0n 0K 07 00 MR?

w* ' K11 UJeremy Waldron) 1717911 273 R 9@ P2 9T MR WD
ANNTA? OTR P2 P2 07T N1 71987 Mok (02221 W) M2°xD HyoTn nx mond
nTMy %Y NoD1anT AytaTa 737 Y e o ey v Snwbnn nbap b
DU 2 °87 “NINDIY MYSSN PPR? 0701 72 PRT 793 RPNT R (7081 10 217
B9 wa 2R P23 (TWRT IT0R OUYIRUY) ARXY YT BT 113N 0vanonn
nTayn OEMY NPA DORvhR PR LOPRIN NNYR AIRY LA NTRY M o0n
YT 777 S DDA anTay NPT NmR Y M Ut R DIyRm ,0wonn
(the right to M RI2AT MYT7% AE M nra> Ok 93 2 mom M2 ’kn
NYISAT 3 @@ DRYD MR AN Y 001an WY 1w “%equal participation)
QDT Pw AYTINN 3 RR ML 72°D% STI2UXN MISTYR DR OIRU2Y NPHTIN
NEY® M MIDTYH IR NP T AR ARw 5I0E TR 0Ty ,avTeen

ART T AMPTa S Mt pab TP RRRORT DNIN2 MTAY Paw Tepa T 67
Jeremy Waldron, “Moral Truth and Judicial Review”, 43 Am. J. Juris. (1998) 75 :Sonb

“the theory... that right-bearers have the right to :25¢ "2¥3 8 1y ,2v5) Waldron 68
resolve disagreements about what rights they have among themselves and on roughly
«equal terms, is the only plausible rights-based theory of authority”

5w 39 710 bw 3 N3 ooUEnw PeNEon ben® XY Waldon PR 10Tria 1T .69
Richard A. Posner, {187 Waldron 5% 10232 Posner @ 1172 .Israel Law Review "R
“Book Review: Review of Jeremy Waldron, Law and Disagreement”, 100 Colum. L. Rev.
«2000) 582

421




nrown 3 0T Pt AT P2

NO'an A% a1 AN by 0012n Yt v i0a? Jobenn *ha bY anyon
hnMEn PRIPIRTA YD’ NIYYT MIT MOTYA? A7ITI AT APR TR PN
D 27891 “accountable” O @A SNV QU TR WA DWR 5TV RN
QIPRY 53 ,0°0DW 12°R1 P NAGT “21070 DPYA 0NIW AN OYTP? Yva’ ooy
S0 NIDI0NT MEIT” DR P2 YT Inwha e T nab oy

4T 5902 PR3 TR 1OR LK B 13T ATn R DRI oUnyten movewn R boa
Toni 7772, 0021 AR MIYRERT 210 YN S STnyn ok Pvwh menn 1R
RPRENR PR 215wY 10 79R 0010 B OR T QY RO 1PRET JN1naan myianb
b 1wt RDOR UIPIAT TIIN2 BRI YT ITREN2 79202 IR NPT
P2 "TXI2 DRI 0027 FOIR J12°Pwa 1 AURE DY 0°2vwh 00N 1Ny ,a°37 P13
27 e 0eDn nwioen IR 37 0Nt 120

niOT DR OMUan XY 0D NPT RN 217 nyTon vabT pwseT nyeon
NRT ,[P0IDsw NPT NRNHR MR NP e ow'h Proon 1R LW mannwan
owe S9m P2 e mBRNT DR PYIRR MY T OYY UKD 07PN DOMYY seten
noonn By nwisw NPt npaen Sent T G nisnnwn® mom by nixm
aste 290 noban by b2 mD imaTRa qnnen® aabon 5w oamsy nx Yammb arn
WX TBI0T NRTP QIR OX ,ITyRt DEnon Mung naw’ *1ny 217 B s DX
nN°OR BYS Mewie*w NP2 RPNAY MTAINT 0°01 LAY ANTT MBNNwTT Mo
M MBANTRT IO mawan 9 Yy e YOmby masan nnwan ot uomor b
731 UMD NYBYR NPV MDNNT 0WERAR 3°Kan A% 0PI 6 P73 NMITER X0
neESID Mo ByY 03 wRIt BY NMISTTR NI 1w ar wpaa rand
NS 07020 7R M2 KPR 3VTUTRINTI MISmINT DI 1 By Ninoni , mank
WIN MR P10 PAD MTRIPIRTI MISEInTT MTOTS 0TnK O°0T0RT 113
771223 oPp v 0°D011 DL QNI 4P

555 T2 APTR GRI0TT UK 72w MKUX2 OV TTIRRD PR TRRD YR w
YD ONEEP 0IVIRD JIYRT LON0T 215 110 ,0°321m vt 17 b makenn
PubE F3pn 237 DY YR 0TPna (ONTE03 N2TWR 1120 TI3) YD vy
N3P Awyn nhSY 7202 BRI RPN IO nean PR ,0AR 1P vhnn
MBNNwTT M37 Py Mooantn 2.oebnmt nbapa 1w mEnngn® niom nr vwean

David Enoch, “Taking Disagreement Seriously: On Jeremy 1IR7 717 M2 1wv® .70
+Waldron’s Law and Disagreement”, 39 Isr. L. Rev. (2006) 22

bibyn pagR MINTT AN AIPAR MITTR MSNNWTT D191 MRPAT °3 OvI20T B0 A0 LT
npEpR RPUT T MST 72007 LAY TRUYD Pve? 20 NyTsan Pawena yioin
Yuval Eylon and Alen Harel, “The 1187 1027525 151 mmow nipea nbmite npen
.Right to Judicial Review”, 92 Va. L. Rev. (2006) 991

= TaRYRTUTI DRET MUKW MBNPIETE TR MAE 773 Bty 0 T R .72
.89 MY ,77 MWD TV

422




mPmsw el by oromn VIR neown A 0Man M

o270 7Loeiyn Yy 130 ot nne’ 01w arupr KIOR NP APR anwn
Y5 LRET orRY Cn vebD hMon 210 nYLNa 072w 0°2%E1 N Y 8tepn
%2 N3N0 Yy s Sw ppan o DR (w120 RUW 2N 13 10PN AnneY
PonD Kow ,199172 yRonn nunbn hEpnD AITEn notnna 2wna? nobnna po2
MBNNWIA Mot 7272 PYepa Y ooana® Tz ArR Emown taent [an nsiy
nMubnn N3P nw?d MBnnws? MO meipm RS omven 2ink e e
85757 myanan

7mn? P30 DYD PIDY DIBR WY IM@H MEnnwHT m (W nwbe
peayUe 2w omopn nheb ApTET e nyan &5 R S0ete 1300t Yo nvivma
Ny7o7 Yy NORME MIRnen 7msnw Or2opRa 770 ORI DURREIN BT
»151 BT Y TN Aren e o avaan w1 ®ant 19y, nasion KU 21N
NPT TEAT R DPPEME TDAPIRT AP 73T L IRTR 0 YA Suwn nboa
N0 YT ARrRD MNrr i RINY 722 RIT DURIHT e w00
Sonwny "pInIR PO an

MYIORTY MY MR PISR NoEnw anaan by Moo ,00man wwn pyeon
oTWa L0V BT 02T YT OYIoRRY 12030 MIDTYA DR OIRDI DPANanT
QYR (MR MIDTWT MR M2 WA MY RpeY 5oy oysh oysn gTmad
"RPRNANT ATPNAN NI QN2 VS CTDRRM CUTIRND TPnnn v 0vRInRRn
TN2RT WII 029 BPR2 O  M WD OWwR (public choice theory)
DDV (P°YA T°NYPY O3 KUK M2 MOTYI 1273 OPMIWNR P RY D72wNnn
™1 BY Tmyveen e YR PYERT MNTPEAT  MAAMRA 2T MXap YT
,0BERR N*3% AYISTT Moo DR VYRR ApIER PR nyal XD Ron TSmaEn
mRp v jnyDwnw DR O0IWINR MNP DT INYEWTS NN 1R N2 RY
92 o*esn ox e 1thw ntona kD X mouthien aynonn by ooonuRn

©7 %3 ,0¥*AP1 NM1ENTMEINA [RYO LDERT Nt NPt0DA 1N T PR w1 w73
MX12p "8Y3 NINan NNEhE M ORaw 8Mpn By MP1TEp op 1R nnk
"prejudice against discrete and insular minorities may be a special condition, 13% 201%™
which tends seriously to curtail the operation of those political processes ordinarily to
be relied wpon to protect minorities... [and] correspondingly more searching judicial
M2 WY Jinquiry™: Untied States v. Carolene Products Co., 304 U.S. 144, 154 (1938)
102 R John H. Ely, Democracy and Distrust: A Theory of Judicial Review (1980) %
463 (T"DTN) 3 BEY YL 7 DBEnTT N1 oyt MPp By masnnr onwinna bR

Alon Harel, “Notes on Waldron’s Law and Disagreement: Defending Judicial : 172187 .74
70 7w 2y Enoch jReview”, 39 Isr. L. Rev. (2006) 13

Joseph Raz, “Disagreement in Politics”, 43 Am. J. Juris. (1998) 25 15wnb W1 .75

Jerry L. Mashaw, Greed, 2m 7 TYP0% JTRE 727 12102 100 71 K233 800 .76
+{Chaos, and Governance: Using Public Choice to Improve Public Law (1997)

423




nrown 3 0T PT 11T P2

oI oXY ,M2ER Sr moTynT RnEw NN s ?][?W'? TIBR D nRann ayasnw
moTynn nazy P2 Mop Sw MBNRNAT DYDY P2 nynen oxnn ovp
o3 Myt By 00K MY v nyown owmMon ohpnaw own T,ane
NoTYITY WIS OFITUPRI AP DK OPKNTY T30 IROR 2PN0N SN R0 0080
W PYI IDIND SLUIER TIT NINSIN BY DU0NUIR MNP Swonyawnn nnxy
TPTEN IROR NV R R 7 avown nemwnbh awRa aTey? ,7v3son apm
A2 BE SY MR TRENT MR PRa DY INTRy Mon mmy be npmi g
DIBIPIRT
*3 197YT DY 002Nk MU NTPRAR DY nemwtan nhed b nyeon
Dwweb ooy on wrnn Tnab oyat oyon DU M2 NI ATIWS Aping
DIPn W Qe N1 129 8TR2 NNANT 71170 o1i'v2 obhaw Tn U'I'T’F"?
S0y IR Aeia b2tpnn 0PIan 1213 accountable QPR ,7PN2AY MY DINY
BIBR IR TPRAY DPPINAT N2 2N B MBI PPRD 1212 R W YD O3
IPTORIT ORI P71 RS 2wnnna Yo 007 oTPRa L0R° 0T NI R
KD 70° D3 OUTHBNT ORI TTIRNA ,MRRD OPIR L,0TNR 070TRIRI O3 ®OX
5w RIE7 DPRTIAT QYA Q3T DUOIRD 000N D 51200 NN O'TwRD N9am2
0™y OPR DLOWT ATV ST .8INRN 02N D0vaRe 1von an
Oy DRNIY AR OYTRR DWDWn S minbyna vTh 5R572 AR AeR Thab
JIPRINT NI e umwn @YbYID nnaonaw ntTeT niham °0T120%n 0TpIRD
Twpna AR 727 5P 19102 .00 %1 1OTT? ORI ,TWY BITPR Ih
71207 002 PR ORTNAY MI2°03 ANPn X ooew 7% nhwin Twn TREN 71 M
ORI nPhn awR1? MR KB DR WIERT WKW AR ITRA TP 0D
L ITINRA

mY=YE Py

P12 b mrmRnT gt bw otwathn PPon nawha Dpow PR % AT8p Tt
vowS 1215 Y1901 NIRRT CRINDTLIPDNPIET 17202 0D PP 1TPEN? TRl
NITI0Y M3 »37W3 RN 7373 9¥ ¥2%a% 5070 801270 1o ey uswni nn

7290 N0 TAI AN P12 19VET NP Ayl

Einer R. Elhauge, "Does Interest Group Theory Justify More Intrusive Judicial 195 .77
[Review?", 101 Yale L.J. (1991) 31

William N. Eskridge Jr., “Politics without Romance: Implications of 1187 171 5101 7Tay> .78
JPublic Choice Theory for Statutory Interpretation”, 74 Va. L. Rev. (1988) 275

Richard 187 0001 S 005017 DR N2 120 WRH2 L2 VY Ty Wy Posner .79
A. Posner, "What Do Judges and Justices Maximize? (The Same Thing Everybody Else
Daes)”, 3 Supreme Court Econ. Rev, (1093) 1

424




a2ty nmpea by mou yaR n"own 1 o™Mam P

7727 NPDoR ME A ARDAR AR PI2 SY MDMRDS 10T 05 ayhD 00N IR
™ PR SOmEman nvntanm nretien mavoiab vown b YTpen nr ownnb
mpioma o 59031 ,0°Y0w N1 7720 = YRR T I8 1M 0w Yw vpen
ORI P2 RPEDZ NTRA NN JIR 12T PO NISnow 0vETP ORIl
PI = AP AP A7 PR WK PUHoR nnman SR 1Y [ eien maanaw 5w
501 P12 S anTpia Y332 03 15PN W NPT R LGATAR D202 et Y 17pen
120 0P NT2WN PTG R T2 WR NP2 ,uowD pa P vmynon by me
*3 2wn? b2pn ORI N2 N1wINDTn NI2012 NPRtn M2wnnn DR 6K
(DPIT T2TR N 20 DRI IO AR KOR 7y B mRTD” b kY ryaT pwe
DURADN 2Y ¥*23R% DUWwIN 1PER YRR DURAED TV O°NIAR DIR YA Mo wR
anTPta (rORY RORND AR T ARYUIPY M20 Tax ,erd Honry ovmban anw
A pa by

PIRA "RIN7Y DPLPIAT 17202 vews ST 1TPER NR DORDTY TSN LNYa 2
MR M7 NN TAYYR P2 Sw nweaaw Shon o hr YR 1R aeim
N NIVLR OX W3 NPT 5UEAR TN YT nvT Pprw Swoyaal snban
Tw s mbang ox b KPR 210 NYRon NpY2 N3nnn NIR DPUIRmT Townn
QTP 121 Sr NInwn M2 73Mmn 1R 1PN NP9 Mayy 1,180k Yer 217
*3 Y23 PEN0R 1IN NRWINA T3 TINE YYD R P37 DR TR 12173
X7 DX ARY NPT MR PIIPRT 1A YTI0Y JEIRD T MW R0 P2 Yw anTay
ngax2 Y90 owpn 1% pr,oNTEe N1t Be orTman ooRan ameRnn nva ey
- 772 bw ineea Teyn? W2 P nToy oY MTIoY 12IK2 TTRNN? O1pR2 NR1 A0
JOIPPIBRE 12023 IPP0D2 CLAPMITI DT DX DRIAT X0 - IND 9% 1 ¥
nPUeD3 1977 B 7850 NP 120 AR LRIER X7 P72 253 N Pw npran
P INT°A 797 O D0 M0SwHN MWIPRT PN AR K Ny bowen m2
SN TR TayhY Pl

MPPYHY 120 DPTIPYT MTAINTR 11 RTI0 DYt ANS S nmipe i 12
/772 D71 5P TMTPTIP DIV IRNM NS ,MNKD SVOTH TPRI NRNYT LDvh?
MpR VPRI 0% MY2Pnn NIDPENI AR TIRYT P o R Npn’ 1ol
n°2 5w TN POD2 MW°I NIIWIRD REN 3T ATAY LNPDIETY mMyTone paha tobwn
2,2 MY ,¥AP1 QW ,Roper v, Simmons MR NU35 NIERD 1hY0 vownn
AP P2 DRTLDOUR DY ANn a1y hb IR RN hwn (PNt DR oeh v
R (Scalia YW M2PY2) s S2o0apm T 09193 1Ay oMARPT By qanona

DDA NAPERT APNRY P03 TR Db N7 LOTND Ro3 Tl iT P2 80
14 (PRTN) 26 DAY ,#TRREN

19 T 29 00 0T P WY .81

Yap 2170 NyT 0wl Kennedy USYWDN Roper v. Sinmmons, 543 1.5, 551, 578 (2005) .82
“It is proper that we acknowledge the overwhelming weight of international {72 O®

425




nrewn A 8*ham 717In Pag

DUIRAPL MM NVRYA mawnna? nenam mansT Bor o beoppn pan
gronr 0P CPha MO'R NBYa W NiMm PV OUNNR2 (NS SUIPMIE avwa
RP1IT R0 (023 2P0 Ny nInst) “ammen AwOaT 2 1TYR 0TRI0poImIT
12102 8T HIRET NITAY TRUwR OUDATT OhaptaR 0T OT0sw amR b one*s
WP 022 NiPAIPRR NEPHNT PaRn ROX 11K PI22 TINE Y pannn 927 v
D3 ,7YYR PEYRT D23 AT DTNIMER 2RRN pa TmRY ntiw e ;P10

SR

opinion against the juvenile death penalty... The opinion of the world community, while
not controlling our outcome, does provide respected and significant confirmation for
our own conclusions. Over time, from onc generation to the next, the Constitution has
come to earn the high respect and even, as Madison darcd to hope, the veneration of the
American people. The document sets forth, and rests upon, innovative principles original
to the American experience, such as federalism; a proven balance in political mechanisms
through separation of powers; specific gnarantees for the accused in criminal cases; and
broad provisians to secure individual freedom and preserve human dignity ... Not the least
of the reasons we honor the Constitution, then, is because we know it to be our own. It does
not lessen our fidelity to the Constitution or our pride in its erigins to acknowledge that
the express affirmation of certain fundamental rights by other nations and peoples simply

.underscores the centrality of those same rights within our own heritage of freedom™
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