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post-constitutional choice? Have constitutional rules been chosen
in anticipation of the necessary compatibility with the rules of
international organizations that one wants to join? Has membership
in international organizations led to a boost in credibility of those
governments concerned?

INTRODUCTION

During the late 1980s and early 1990s, the countries of Eastern and Central
Europe underwent a peaceful transition to democracy, after half a century
of communist rule. All of these countries adopted new (or significantly
amended) written constitutions. Despite significant differences in the specific
details of the governmental structures, the vast majority of these countries
based their new systems of government on the Continental model. Two of
the main features of this model are parliamentary democracy and a special
constitutional court. In Israel, in contrast, the constitutional process has
been underway for fifty years already, with no complete document in on the
horizon. However, Israeli courts do perform judicial review of legislation,
and the Supreme Court of Israel has become a powerful player in the
collective decisionmaking process.

In this paper, we try to determine the possible sources of some of the
institutional differences amongst these governmental regimes. This is a
very broad undertaking, and obviously we cannot address every possible
structural feature and historical event that might be a viable explanatory
factor for these institutional differences or every possible effect of these
differences on the collective decisionmaking process. We focus on the
system and structure of the separation of powers and especially on the
delegation of power to domestic bodies, such as an independent judiciary
and central banks, and to international bodies.

This paper is part of a more general project in which we are trying to
develop a positive model of delegation of power. This model will attempt to
explain why politicians delegate power and what guides them in their choice
between international delegation and domestic delegation of power. It also
attempts to analyze constitutional versus post-constitutional delegation.'
In this sense, our project belongs to constitutional economics in which the
choices of (constitutional) constraints are endogenized.

If one seeks to explain the delegation of powers by politicians and to

1 Stefan Voigt & Eli M. Salzberger, Choosing Not to Choose: When Politicians
Choose to Delegate Powers, 55 Kyklos (forthcoming 2002).
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distinguish between domestic and international delegation, one is interested
in formulating nomological hypotheses, i.e., hypotheses that purport to be
universally and permanently applicable. Thus, a paper with a particular
focus on a group of countries with particular characteristics might seem
awkward. Yet, there are a few reasons why such a specific focus can in fact
be of importance.

First, as indicated above, the countries of Eastern and Central Europe have
undergone similar processes, under similar geo-political circumstances, in
the same period. This can allow us to examine the differences among these
countries in laboratory-type conditions. Israel in this respect can serve as a
control case, though it shares an important (from our vantage point) common
feature with the Eastern and Central European countries: the simultaneous
operation of constitutional and post-constitutional processes.

Second, the rapid changes in the countries under scrutiny, not only with
regard to constitutional and legal norms, but also with regard to economic
and political performance, invite an examination of the interrelationship
between the institutional structures and the de facto performance. Such a
comprehensive inquiry is beyond the scope of this paper, but it sets a possible
agenda for further research that might be relevant to the general theoretical
questions we ask: Why do politicians delegate power and to whom? Any
connection that does exist between certain features of constitutional design
(such as an independent judiciary) and the long-term performance, for
example, in terms of economic success, will only enhance the analysis of
why politicians are interested in delegating their powers.

Third, delegation of powers usually can be understood as a "post-
constitutional constitutional choice": basic choices are made on the basis
of an existing constitution, which includes provisions for the creation
of independent agencies. However, in the case of the Central and Eastern
European countries, as well as Israel (for different reasons), these apparently
sequential choices might in fact have been simultaneous: decisions to
delegate power and more basic decisions concerning who is to have general
competence to delegate are made at the same stage. A plausible conjecture is
that this simultaneity will have different outcomes from those resulting from
a sequential process, because the post-constitutional choices will constitute
part of a more general package deal. This will make the analysis of decisions
to delegate power more complicated, because it will be more difficult to
detect the relevant restrictions under which the actors operate.

Possible relevant constraints include the following: historical constitutions
and the constitutional legacies of the different countries — for example,
the communist constitutions in the Eastern and Central European countries,
which could serve as the starting point from which to embark on substantial
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change, and the British Mandatory constitutional structure, which served
as the baseline for Israeli constitutional law; the agreements reached at
roundtable talks; and international agreements.

Historical constitutions are often a symbol of national pride or unity. The
Polish constitution of 1791 is surely the most obvious example of this. In
this respect, historical constitutions might serve as a focal point and source
for constraining force. The communist constitutions were often not taken
very seriously by the communist regimes, but they still had the potential to
constrain the transition process from totalitarian regime to democracy. The
roundtable talks were an institutional innovation to overcome the difficulties
communist regimes had in entering into negotiations with interest groups that
were not part of "democratic centralism."” Similar trends can be observed in
the work of the Israeli Interim State Council, which drafted the Declaration
of the Establishment of the State of Israel and began the constitutional
process in the new state.

If there is broad consensus among the members of a constitutional
convention regarding the need to apply for membership in specific
international organizations ("IO0s"), the statutes regulating these IOs also
could serve as a constraint on the framing of the constitution. This would
be rather unusual, because in our conception of 10s, we usually assume the
existence of a number of nation-states with their respective constitutions as
a given, which form the basis for negotiating the establishment of an IO.
In the former case, the IO is the existing given entity and the constitution-
makers can choose to comply with its rules in anticipation of subsequent
membership. The procedural rules that a constitutional convention agrees
upon (agenda-setting powers, veto powers, voting rules, etc.) will, of course,
also influence the content of the constitution.

Central and Eastern Europe might also be unique because of the pace of
the development of independent agencies in those countries. Independent
agencies evolved very slowly in Western constitutional systems. In principle,
the experience gained with various institutional arrangements in the West
could be considered when deciding how to delegate powers in the newly
passed constitutions.

A common observation is that everything is up for grabs shortly after
a radical regime changes.? The notion that there are special moments at

2 David Hume, Essays — Moral, Political, and Literary 474 (Eugene F. Miller ed.,
1987) (1777), for example, wrote:

... and were one to choose a period of time, when the people’s consent was the

least regarded in public transactions, it would be precisely on the establishment of

anew government. In a settled constitution, their inclinations are often consulted;
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which a group makes decisions not according to the standard self-interest
rationale but according to special interests valid only at that very moment
still prevails in constitutional thought. Ackerman,’ for example, speaks of
"constitutional moments."* In this paper, we beg to differ. Our analysis of
constitutional and post-constitutional choices regarding delegation of power
draws on a broad understanding of rational choice. We thus claim that this
general framework can accommodate those "constitutional moments," or in
other words, "constitutional moments” can be analyzed using abroad approach
to rational choice. At times of radical constitutional change, however, the
identification of the constraints that the relevant actors are subject to might
not be as clear-cut as in "normal” times. In this paper, we will try to identify
and address some of those constraints.

We survey eight Eastern and Central European countries in this paper, as
well as Israel. Four of the Eastern and Central European are classified by
the Freedom House Project as consolidated democracies and consolidated
market economies: the Czech Republic, Estonia, Hungary, and Poland;
and four are classified as transitional polities and transitional economies:
Bulgaria, Romania, Russia, and Slovakia.’ Nine countries are too many for
a serious case study, but we wanted to provide varied information, also from
countries that have been practically neglected and that can offer interesting
insights into our analysis. On the other hand, nine countries are too few for a
regression analysis, so our conclusions should be understood as tentative.

The paper is organized as follows. In the first section, after defining,
the key concepts, we present some theoretical conjectures concerning the
delegation of powers. Section II addresses the constraints that the drafters of
the new constitutions had to contend with. Section III provides an overview
of the newly created institutional arrangements dealing with delegation
of powers: both domestic and international delegation. Finally, Section
IV offers some explanations for what is described in Sections II and IlI,

but during the fury of revolutions, conquests, and public convulsions, military
force or political craft usually decides the controversy.

3 1 Bruce Ackerman, We the People: Foundations (1991).

4 John Rawls, A Theory of Justice (1971), bases his constitutional philosophy on this
special, actual or hypothetical, moment behind the veil of ignorance. However, he
assumes that even at this moment, individuals are rational and self-maximizers.

5 Adrian Karatnycky, Nations in Transit — 1998, at 4 (1998). The third category in
this survey of twenty-eight ex-communist countries is countries that are consolidated
autocracies and statist economies, including: Tajikistan, Belarus, Bosnia, Uzbekistan,
and Turkmenistan.
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concluding with some unanswered questions and a possible agenda for
future research.

I. SOME THEORETICAL CONJECTURES

A. Distinguishing between Domestic and International Delegation

Our general question is whether it is possible to explain the variance
in the structure of agencies and their degree of independence across
the scrutinized countries, by analyzing the constitutional (and post-
constitutional) competences and restrictions of organs with the authority to
delegate power. Hence, we will explain how an independent agency is created
and the transfer of competence to that agency, with our hypothesis being that
the modes of delegation chosen and the extent of powers transferred can be
explained by both constitutional structures as well as political considerations.
With regard to both Central and Eastern Europe and Israel, however,
this approach might be somewhat shortsighted, since constitutional and
post-constitutional delegation decisions often occur (quasi-) simultaneously.
Therefore, we will try to take one step backwards with our analysis: the first
step of our analysis will not assume the currently valid de jure constitutions
to be exogenously given, but, rather, they will be analyzed as though they
themselves are the product of a deliberate choice.

Before detailing some of the conjectures concerning these two levels
of choices —constitutional and post-constitutional — we will define what
we mean when referring to "delegation of powers.” Post-constitutional
delegation of powers occurs when a body not constitutionally assigned
to exercise certain powers does so. Thus, legislative delegation occurs
"whenever rule-making powers that are not constitutionally assigned to a
body other than the legislature are in fact being exercised by such a body."®
Similarly, constitutional delegation of powers occurs when the drafters of the
constitution assign powers to certain bodies. If it is the legislature that drafts
the constitution, constitutional delegation and post-constitutional delegation
are very similar in scope and the only difference between them is with
regard to the normative status of the delegation. Under black-letter doctrine,
we usually think of delegation of rule-making power by the legislature as

6 Eli M. Salzberger, A Positive Analysis of the Doctrine of Separation of Powers, or:
Why Do We Have an Independent Judiciary?, 13 Int’l Rev. L. & Econ. 349, 359
(1993).
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being to the executive or an administrative agency. However, the delegatee
(in both types of delegation) can be also the judiciary, a parliamentary
committee, a local authority, a public corporation, a special administrative
body, or an international organization.

In this paper, special emphasis will be placed on the distinction between
domestic and international delegation. Domestic delegation occurs when
the rule-making powers are exercised by a body created by the domestic
legislature and which is subject to the domestic constitution. International
delegation is when the rule-making powers are exercised by a body that is not
entirely under the control of domestic constitutional organs. A government
might participate in the creation of the international organization to which
legislative power is delegated, but it will not be the only actor with a
"say" in the modification and interpretation of the organization’s statutes.
To qualify as "international delegation," it is sufficient that the rule-making
powers are exercised by a body not completely under the control of domestic
constitutional organs. The involvement of an international body is, therefore,
not necessary. This means that international delegation could also refer to
a situation in which rule-making powers are conferred to a constitutional
organ of another nation-state. To be analyzable within a unified framework,
domestic delegation and international delegation must be substitutes for
one another. This means that international organizations that deal primarily
with border-crossing externalities will not be discussed here. Rather, we
will focus on solutions that could, at least in principle, also be achieved by
domestic delegation.

The most straightforward method of delegation of power is when the
legislature instructs by statute other bodies to set forth rules in a specific
area, rather than create such rules itself. Defined in such a way, delegation
of power occurs at a different level from that of separation of powers as
envisioned by Montesquieu. The latter is usually interpreted as being
confined to the separation of the legislature, executive, and judiciary,
with each assigned a different governmental function.” But since we are
interested both in the choice of constitutional rules and in (post-constitutional)
decisions to delegate, separation of powers can be regarded as a form of
delegation of power. Moreover, we propose broadening the usual delineation

7 Additionally, separation of powers a la Montesquieu can also be distinguished from
the checks and balances system. Whereas in the case of the former model, each
governmental branch is responsible for different functions, in the latter system, each
branch performs functions of the other branches as well, thus having a certain veto
power over the decisions of the other branches. See Maurice Vile, Constitutionalism
and Separation of Powers (1967).
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of delegation of powers and separation of powers. First, granting (either under
the constitution or by statute) decision-making powers to non-political actors,
such as judges, can be regarded as a mode of delegation. Second, actors who
do not belong to any of the three traditional branches of government who are
granted decision-making powers can be seen as constituting separate fourth,
fifth, etc., branches. When a country’s citizens have the power to influence
the collective decision-making agenda or to make decisions directly, it seems
warranted to add "the people" as such a branch.®

In explaining the choice of constitutional rules as well as of delegation of
powers, we assume that the relevant actors maximize their expected utility.
We thus follow the public-choice approach here and do away with competing
approaches that assume that politicians seek to maximize some kind of social
welfare. Rational legislators will only be prepared to transfer authority if the
costs entailed in the delegation are outweighed by the benefits. Put simply,
among the three alternatives of: (1) deciding themselves; (2) delegating
competence to a domestic agency; or (3) delegating competence to an
international or supranational organization, rational legislators will always
choose the alternative that ensures the highest expected net gain.

Note, however, that our concept of cost and benefit is not restricted
to monetary or power elements. Thus one of the tasks we undertake is
to identify the costs and benefits related to these three alternatives. In
Voigt and Salzberger,” we identify a number of benefits from delegation,
including: delegation enables politicians to secure influence beyond the end
of the election cycle; delegation can be used as a tool to credibly commit;
it can serve to reduce uncertainty; it can reduce the delegator’s workload; it
can be used to expand the public sector; and it can serve as a tool to remain
in power or maintain legitimacy. These possible benefits have to be weighed
against the possible costs: such as delegatee drift; monitoring costs; reversal
costs; coordination costs; and even legitimacy drift.

In Voigt and Salzberger, we conjecture that the type and extent of
the observed delegation of powers can be explained by the constitutional
structure underlying the delegation decision.'® As already pointed out, Central
and Eastern European countries as well as Israel are "special” in the sense that
constitutional and post-constitutional choices might have occurred almost

8 This may seem awkward, since the three branches of government are often interpreted
as representing the people.

9 Voigt & Salzberger, supra note 1.

10 Id :
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simultaneously. That is why we propose to deal first with possible explanations
for constitutional choice.

B. The First Step: Explaining Constitutional Choices

The Economics approach analyzes choices under scarcity. Actors are
assumed to seek to maximize their individual utility, subject to certain
constraints. The choice of a constitution can also be analyzed in this
framework. Passing a new constitution is usually not an individual choice,
but a collective one. The specifics of collective or public choice will therefore
have to be taken explicitly into account. In analyzing collective choice, it
is still assumed that the individual actors seek to maximize their individual
utility, but an important constraint in so doing might be the other relevant
actors who do likewise, but whose interests might be partially conflicting,
Thus, the first step in analyzing constitutional choice is to identify the
relevant actors, their interests, or preferences, and the constraints to which
they are subject in making their choices: Who will propose and draft the new
constitution and who will be responsible for ratifying it, and what are their
interests or preferences? If the group of people who are going to propose
the new constitution has come together in what is called a constitutional
convention, then one must ask who has the power to set the agenda for the
group and what are the procedural rules for its deliberations? Of special
interest in this context, of course, are the voting rules. If the members of the
constitutional convention know from the outset of their deliberations who
will have the power to accept or to reject their proposals, this will serve as
a powerful constraint with regard to the contents of their proposals.

Thus far, we have identified two elements that determine the contents
of constitutional rules, namely: (1) the particular interests of the relevant
players; and (2) the procedural rules used to aggregate their preferences. A
third, crucial factor is the relative bargaining power of the various individuals
involved or, rather, the groups present at the constitutional convention. The
bargaining power of a group is determined by its ability and willingness to
impose costs on others and, thereby, to reduce the net social output. One
vital factor determinative for a group’s bargaining power is the group’s
fallback position, i.e., the level of utility it will achieve if no agreement is
reached."

11 For more on the relevance of bargaining power in explaining constitutional choice
and change, see Stefan Voigt, Explaining Constitutional Change — A Positive
Economics Approach at ch. 6 (1999).
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Jon Elster’s constitutional economics research agenda places strong
emphasis on the analysis of the procedures used. Elster discusses the
ramifications of time limits for constitutional conventions; how constitutional
conventions that concurrently serve as legislatures allocate their time
between the two functions; the effects of regularly informing the public
as to the progress of the constitutional negotiations;'? and how certain super-
majorities and election rules can determine the outcome of conventions.'?

McGuire and Ohsfeldt' have tried to explain the voting behavior of
the Philadelphia Convention delegates as well as those of the delegates to
the ratifying conventions of the thirteen states by examining the individual
delegate interests. Similar analyses would, of course, be most interesting
with regard to Central and Eastern Europe, but this is not the appropriate
forum to do so. Instead, we can put forth only some crude indicators of the
possible relevance of the three factors just presented. Whereas McGuire and
Ohsfeldt examined the individual interests of those present at the Philadelphia
Convention (whether debtors or creditors of the government, slave owners,
Western landowners, potential exporters, or otherwise), we will confine
ourselves to the organizational or party interest. We posit that constitutional
conventions made up of members of a parliament still stemming from a
socialist regime will have different preferences from conventions comprised
of newly-elected parliamentarians. Similarly, we conjecture that the interests
of members of ruling parties will differ from those of members of newly
emerging parties.

12 On the question of whether there is a systematic relationship between the public
sessions of a constitutional convention and the rules agreed upon, see Jonathan R.
Macey, Promoting Public-Regarding Legislation Through Statutory Interpretation:
An Interest Group Model, 86 Colum. L. Rev. 223 (1986). Macey advances the
hypothesis that public deliberations make the obvious use of log-log-rolling and
horse-trading less likely. In this setting, the representatives would at least try to
formulate their arguments in terms of the common good.

13 Jon Elster, Arguing and Bargaining in Two Constituent Assemblies, 2 U. Pa. J.
Const. L. 345 (2000). For more on this aspect of constitutional choice, see Voigt,
supra note 11, ch. 4.

14 See Robert A. McGuire & Robert L. Ohsfeldt, An Economic Model of Voting
Behavior over Specific Issues at the Constitutional Convention of 1787, 46 J.
Econ. Hist. 79 (1986); Robert A. McGuire & Robert L. Ohsfeldt, Self-Interest,
Agency Theory, and Political Voting Behavior: The Ratification of the United States
Constitution, 79 Am. Econ. Rev. 219 (1989); Robert A. McGuire & Robert L.
Ohsfeldt, Public Choice Analysis and the Ratification of the Constitution, in The
Federalist Papers and the New Institutionalism 175 (Bernard Grofman & Donald
Wittman eds., 1989).
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In addition, the viscosity of the veil of ignorance,'> or degree of

uncertainty,'6 can be a factor in the outcomes of the convention. In some of the
countries under scrutiny in this paper, the veil has been very thin; for example,
the members of the constitutional conventions had clear expectations as to
who could be in power after the next elections. This means, for example, that
we can expect members of a strong party with a highly popular leader to favor
a presidential rather than a parliamentary system. Parties that expect to enjoy
high popularity will favor a first-past-the-post system, whereas parties that
expect to win just three or four percent of the vote will strongly oppose a high
threshold, for example.

If interests do not coincide perfectly at the constitutional convention, or
if the degree of uncertainty is low, consensus will be scarce. Since time is
also scarce, members of the constitutional convention will look for any focal
points'’ on which they can agree with relative ease. These might be procedural
rules (how they want to organize their proceedings) or substantive ones. Since
constitutions often reflect the aspirations of a society, we conjecture that
constitutional conventions will look to their countries’ previous constitutions,
especially when they were expressions of autonomy, sovereignty, etc. The
communist constitutions, and the Mandatory constitution (Order-in-Council)
in the Israeli case, might acquire certain relevancy, since the conventions have
to start their deliberations on the basis of some set rule. In this sense, these
constitutions have the advantage of being the status quo. Another important
constraint faced by the constitution-makers is the agreements reached at
roundtable talks. These agreements reflect the first agreements between
representatives of the old regime and the new groups of the emerging civil
society. As already alluded to above, if a majority of the constitution-makers
want their country to become a member of an international organization, they
might seek to pass a constitution that conforms to the statutes of the relevant
organization.

If this conjecture proves to be correct, this would be a clear instance
of path-dependence: although the constitutional conventions may intend to
move away from the communist legacy, that legacy might still loom large
in that it serves as the basis for the first post-communist constitution. The
same applies to the relationship between the Mandatory constitutional order
in Palestine and the constitutional principles adopted by the independent

15 Rawls, supra note 4.

16 James M. Buchanan & Gordon Tullock, The Calculus of Consent — Logical
Foundations of Constitutional Democracy (1962).

17 Thomas Schelling, The Strategy of Conflict (1960).
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Israeli constitutional convention. The "constitutional culture” or the history
of liberal constitutions might also play a role, especially if it contains focal
points that can make consensus easier.

The structural organization of the constitutional convention also will
have great influence on the document the convention proposes. Jon
Elster'® argues that the contents of the constitution mirror the structure of
the constitutional convention. In particular, he argues that constitutional
conventions that simultaneously serve as legislatures will give heavy weight
to the legislature in comparison to the executive and judiciary. They also
will assign an important role to the legislature in the constitutional amending
process at the expense of extra-parliamentary ratification possibilities, such as
referenda. Finally, the structure of parliament will mirror the structure of the
constitutional convention, i.e., unicameral conventions will create unicameral
systems and bicameral conventions will create bicameral parliaments.

C. The Second Step: Explaining the Choice to Delegate

The general logic of choosing not to choose has been detailed above. At
this stage, we will confine ourselves to presenting various conjectures and
hypotheses related to such a decision. The first such hypothesis is that the
costs of abolishing an independent agency or canceling its decisions are
higher if the existence and independence of this agency are regulated at
the constitutional level and not by ordinary legislation. Thus, delegation
of competence on the constitutional level may be an indicator of the
"seriousness” of the delegation or the high level of benefits expected from
it.

It has often been pointed out that being too strong can be a disadvantage.'®
A state that is strong enough to protect private property rights and to enforce
private contracts is also strong enough to expropriate private wealth. Rational
subjects know this and will therefore invest less than they would if they
could be sure that the state would not misuse its strength. States that have
not had the opportunity to build a reputation as a solely impartial arbiter will
be especially susceptible to this. In such cases — and it is our conjecture
that the Central and Eastern European states belong to this group — the
post-constitutional creation of domestic independent agencies will often not

18 Jon Elster, The Role of Institutional Interest in East European Constitution-Making,
5 E. Eur. Const. Rev. 63 (1996).

19 Barry R. Weingast, Constitutions as Governance Structures: The Political
Foundations of Secure Markets, 149 J. Institutional & Theoretical Econ. 286
(1993).
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carry enough credibility with the citizenry because such agencies can be
abolished with relative ease. Therefore, it might be a rational move for these
countries to delegate relatively more power at the constitutional stage and/or
to delegate relatively more competence to international agencies. Under both
options, the government will not easily influence the resultant independent
bodies. But this is only one part of the story: for many of these countries,
this is the first time they have enjoyed independence. The popularity of the
government in those countries might be (negatively) affected if authority that
society had hoped to acquire for a long time is freely delegated internationaily.
Domestic constitutional delegation might be, therefore, preferable.

Taking the possible effects of international delegation into account, we
hypothesize that the greater the prestige of an international organization
among the domestic electorate, the more likely delegation to that
organization. This hypothesis is based on the assumption that membership in
an international organization that enjoys prestige domestically will translate
into votes in national elections, i.e., increased chances of reelection chances.
Making the hypothesis a little more elaborate, one could further argue that
the prestige of membership is not absolute, but relative; that is, one wants
to get in before the neighbors do. If this is the case, we should be able to
observe a veritable race for membership.*

The extent to which a specific government chooses international
delegation might also be a function of its ideological stance. If we assume
that right-wing governments are more favorably inclined towards the free
market than left-wing governments are and, furthermore, that international
organizations are, by and large, similarly inclined in favor of markets, then
we should expect right-wing governments to more actively delegate powers
to international bodies. A right-wing government, in order to ensure that
the path to a market economy will be pursued even after its own demise,
might even be eager to delegate internationally. Closely connected to this
hypothesis is the conjecture that at the beginning of the transition in power in
Eastern and Central Europe, the old (communist) governments that expect
to be outvoted in the near future might try to secure influence beyond
election day by creating agencies and staffing them with ideological cronies.

20 Suppose a government ratifies a set of internationally agreed-upon rules, but then
does not abide by them and is subsequently sanctioned by the relevant international
organization (e.g., suspension of its membership). It would then be interesting
to inquire under what conditions the prestige of the government suffers due to
suspension and under what conditions the prestige of the international organization
suffers; that is, when does a government get away with it, at least domestically.
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Hence, these governments are more likely to delegate domestically than
internationally.

However, if right-wing governments are less keen than their left-wing
counterparts to protect human rights, especially social rights, then we can
expect left-wing governments to be more inclined to delegate internationally
to certain organizations (rights organizations). One can even argue that since
right-wing governments are more credible than left-wing regimes with
regard to market reform, it is in fact the left-wing governments that have
to delegate more internationally to gain credibility with both domestic and
foreign investors.

Moreover, we can expect countries that early on in their new form
expressed interest in membership in international organization — especially
the EU — to anticipate in their constitutions some of the rules to which they
would have to conform if they were to become members. For example, the
statutes of a central bank might already conform to the requirements of the
European Monetary Union, or national antitrust rules might be aligned with
EU competition policies.

II. CONSTRAINTS ON CONSTITUTIONAL CHOICE

As indicated, the primary task of our project is to explain constitutional
and post-constitutional delegation decisions within the broad framework of
rational choice. The variance in these decisions among the nine countries
scrutinized, against the background of the similar histories of transition
from communist rule for eight of them, warrants a more careful look at the
differences in the constraints that politicians faced in each of the countries.
This Section will identify some of these constraints, whose connection to
the various institutional choices will be examined further on.

Many scholars will point to historical experience as a significant factor in
current choices. If we apply this general insight to our study, we will arrive
at the hypothesis that a liberal constitutional legacy is likely to constrain
current constitutional choices. Although one of our major arguments is that
delegation of powers is likely to be carried out as the result of politicians’
self-interests, this does not entail the conclusion that such delegation does
not improve the well-being of the public at large and the protection of its
rights and interests. An independent judiciary, for example, can strengthen
the position of the individual vis-a-vis the government; an independent
central bank can reduce inflation, to everyone’s benefit in the long run.?'

21 In this respect, we differ with William Landes and Richard Posner’s theory of the
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Out of the nine countries we examine, six have a liberal constitutional
legacy of sorts: Poland, Romania, Czechoslovakia (the Czech Republic and
Slovakia), Bulgaria, and Estonia. The same cannot be said of Russia and
Hungary, whose past constitutions cannot be regarded as liberal democratic.
As far as Israel is concerned, since it is a new entity, it is difficult to
talk about its constitutional legacy. It is, however, interesting to examine
the Israeli constitutional and post-constitutional choices against, on the one
hand, the background of the British Mandatory legal heritage, which Israel
inherited with its establishment as a state in 1948, and, on the other hand,
against Jewish legal traditions regarding the relationship between the state
and society, the lack of ultimate religious authorities, and the dialectic
tradition.

The most impressive constitutional legacy is that of Poland, which stems
back to the constitution of 1791, the first written constitution in Europe.*
This constitution was fairly modern and liberal, for example, referring to the
doctrine of separation of powers as the most fundamental principle of good
government. The Polish post-World War I constitution of 1921 reenacted
major parts of the 1791 constitution.

Romania adopted its first constitution in 1866, after the Crimean War,
modeling it after the 1831 Belgian constitution, a fairly liberal one. Bulgaria
adopted its first constitution in 1879. While praised for being one of the
most democratic constitutions in Europe, due to the numerous Balkan
conflicts, it was soon abrogated. Estonia adopted a democratic constitution
in 1918, following its recognition as a sovereign state, but it was replaced in
1934 by an authoritarian constitution. Czechoslovakia enacted a progressive
constitution in 1920, modeled on France’s 1875 Third Republic constitution.

It is doubtful whether on the basis of the above, the hypothesis regarding
the effect of constitutional legacies on current constitutional and post-
constitutional choices can be verified, at least with regard to the de-jure
state (as opposed to the de-facto situation). The constitutions of the two
countries lacking a real liberal legacy cannot be differentiated from the
constitutions of the other six countries with respect to liberal character and

independence of the judiciary. William Landes & Richard Posner, The Independent
Judiciary in an Interest-Group Perspective, 18 1.L.. & Econ. 875 (1975), and are
nearer to Salzberger’s theory, supra note 6.

22 Only three constitutions that were enacted in the eighteenth-early nineteenth
centuries are still in force today: the U.S. Constitution (1787-1791); the Norwegian
constitution (1814), and the Belgian constitution (1831). See Eivind Smith,
Introduction, in Constitutional Justice Under Old Constitutions (Eivind Smith ed.,
1995).
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extent of delegation of powers.? With regard to the de-facto situation, while
the case of Russia might support the hypothesis that a state’s lack of a liberal
constitutional tradition is a factor in its current non-liberal status, Hungary
shows just the opposite: despite the absence of such a legacy, Hungary has
managed to place itself at the forefront of the emerging new democracies in
Europe.

Many expected that among the new democracies of Eastern and Central
Europe, Poland, Hungary, and Czechoslovakia would be the first to adopt
new constitutions. But it was in fact Bulgaria and then Romania that,
in 1991, enacted the first new constitutions (although amendments to
existing constitutions were enacted prior to then in Hungary and Poland).
In 1992, it was the Czechs, Slovaks, and Estonians who adopted new
constitutions, followed by Russia in 1993. Poland waited until 1997 to
enact a constitution, and Hungary continued with only amendments to its
existing constitution, culminating in 1997 with the replacement of about
95% of its 1949 constitution. Be that as it may, the chronological order
of formal constitutional construction does not indicate degree of liberal
progressiveness; on the contrary, the earlier constitutions appear less liberal
than the later ones. We believe that the constraints (or lack thereof) of the
roundtable talks and the process of constitutional construction are important
explanatory factors in the sequence of constitutional enactment and the end
constitutional results.

In Bulgaria, the first country to adopt a new constitution, no formal
roundtable talks were conducted. The old — communist — National
Assembly voted to end the Communist Party’s monopoly on political power
already in 1989, conforming to the demands of the newly formed Union of
Democratic Forces. But in the early elections in 1990, the Communist Party
(renamed the Bulgarian Socialist Party) won a majority of seats. This is a
unique phenomenon among all the transitions in Eastern and Central Europe.
Exploiting this window of opportunity for the old guard, the Bulgarian
Parliament rushed to adopt a new constitution. It came into force without a
referendum being held, because of its drafters’ fears that the people would
not approve it. All these were factors in Bulgaria becoming the first country
with a new constitution in the region, in July 1991. Moreover, they serve to
explain the relatively strong separation of powers (and strong presidency)

23 Russia can be distinguished as having one of the more impressive government
structures in terms of de-jure separation of powers and delegation of powers. But
see Peter C. Ordeshook, Constitutions for New Democracies: Reflections of Turmoil
or Agents of Stability?, 90 Pub. Choice 55 (1997).
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under the constitution, which can be attributed to the Communists’ political
calculations that they would not be able to maintain their domination of
parliament for long.

The case of Romania, which experienced a similar pace of constitutional-
making as well as degree of separation, or delegation, of powers, is almost
the opposite to the Bulgarian case. In Romania, the lack of roundtable talks
was the result of the seizing of power by the reformists. A few days before
Ceausescu’s execution, at the end of 1989, a newly formed body called the
Council of the National Salvation Front ("NSF"), comprised of communists,
dissidents, and intellectuals, seized power. The NSF then won a huge
majority in the elections to both houses of parliament and president in May
1990. Its clear domination of the political branches of government enabled
the NSF to enter into a rapid process of constitution-making. Unlike what
was witnessed in Bulgaria, however, the NSF used its power to convene a
special constituent assembly to draft the constitution and held a referendum
in November 1991, in which the constitution was approved.

Nonetheless, the final product in Romania bears a number of similarities
to that in Bulgaria. The Romanian constitution prescribes a unique form of
bicameralism, with no real difference between the two chambers’ structure
of representation and a strong presidency to be elected by the people. The
weakest branch is the judiciary, especially the constitutional court, shaped
similar to the French model. But unlike in France, the Romanian constitution
enables the reversal of the constitutional court’s decision by a two-thirds
majority in parliament. It can be argued that quite the opposite to the ruling
Communists in Bulgaria, the NSF’s overwhelming majority in all political
institutions and its expectation that this domination would not last for long
led it to delegate powers generously. The only branch whose powers are
relatively limited is the constitutional court, because it was not perceived as
a potential stronghold for those politicians who took part in the drafting of
the constitution.

It is interesting to compare the Bulgarian and Romanian experiences to the
Czech-Slovak one with regard to the effects of constraints on constitutional
order and delegation. In all four countries, the constitution was enacted by
a newly elected parliament, but there are interesting differences in the pace
of the constitution-making process. While in Czechoslovakia (prior to its
separation into two republics), the elections were preceded by a conciliatory
interim government and president (the result of what was coined the "Velvet
Revolution"), there was no such stage in Bulgaria and Romania. While
in Czechoslovakia, the elections resulted in the rise of new powers and a
clearer picture as to the separation of future political powers, in Bulgaria
and Romania, the process was so swift that the results were "tentative,”






























































































































