THE PRELIMINARY OUTLINE OF
THE CONFERENCE IS AS FOLLOWS:

Morning session (09.30-12.30)

A Law and Economics Analysis of Cost Shifting, Fee Arrangements and

Legal Expense Insurance (Tom Schepens, Universiteit Gent and dr. Louis Visscher,
Erasmus University Rotterdam)

Financing Collective Actions (prof. Roger Van den Bergh, Erasmus University
Rotterdam and dr. Andrea Renda, Centre for European Policy Studies)
Financing by way of Assignment and Securitisation of the (Liability) Claim

(dr. Andrea Pinna, Institut de Droit des Affaires Internationales)

Lunch

Afternoon session (14.00-17.00)

The Role of Insurance Companies in Financing Civil Litigation (prof. Willem van
Boom, Erasmus University Rotterdam)

No Cure, No Pay and Contingency Fees (prof. Michael Faure (Maastricht University
and Erasmus University Rotterdam, dr. Fokke Fernhout, Maastricht University and
dr. Niels Philipsen, Maastricht University)

Empirical Research regarding the Funding of Claims (prof. Paul Fenn, Nottingham
University and prof. Neil Rickman, University of Surrey)

Financing Civil Litigation - The American Perspective (prof. Deborah Hensler,
Stanford Law School)

Drinks

FOR MORE INFORMATION ON THE SPEAKERS AND FOR REGISTRATION,
SEE WWW.FINANCING-CIVIL-LITIGATION.EU. THE CONFERENCE FEE IS € 55,-

CONFERENCE APRIL 24, 2009,
ERASMUS UNIVERSITY ROTTERDAM

Due to several factors not every merito-
rious claim is brought to justice. One of these is
the costs that need to be incurred, which might
be too high to make the claim feasible in practice.
Such barriers to the effectuation of a claim are
problematic for the following reasons: firstly, they
effectively frustrate access to justice; secondly,
civil litigation is the driving force behind private
enforcement and thirdly, the behavioural incen-
tives that actors may derive from the legal rules
are reduced by the financing problem. Tradi-
tionally these problems are overcome in part by
government-subsidized legal aid. However, the
budget available for legal aid in most European
countries and indeed worldwide is limited and is
under threat of reduction. For example, the Dutch
government planned to reduce the availability of
subsidized legal aid, a decision that has led to a
fierce debate in Parliament and to protest from
the Dutch Order of Attorneys. The plans have

been cancelled.

Many techniques other than government-
subsidized legal aid may also overcome the
aforementioned problem. Parties can buy legal
expense insurance or ‘after the event’ insurance.
Contingency fees — no cure-no pay and quota pars
litis — enable plaintiffs to initiate a claim without
bearing a financial risk. Collectivization of claims
into class actions, collective actions, and/or re-
presentative actions might substantially decrease

the costs per plaintiff. Cost shifting arrangements

exist, such as the English Rule or the inclusion

of extra judicial costs in the determination of
damages. Finally, several ‘market solutions’ can be
distinguished, such as the Cartel Damage Claims
whereby victims of antitrust law infringements
can sell their claim to CDC for a fixed price plus
an additional percentage of the realized dama-
ge claims. The auctioning of claims can also be

regarded as a possible market solution.

The Conference on New Trends in Financing
Civil Litigation in Europe aims at analyzing the different
possible solutions to the financing problems from a
legal, empirical, and Law and Economics point of view.
The legal analysis focuses on the question of which
financing techniques are legally available and how
they are embedded in the existing legal frameworks.
The empirical analysis investigates to what extent the
theoretically available instruments are actually applied
in practice. The Law and Economics analysis focuses
on the strengths and weaknesses of the distinguished
instruments from the point of view of maximizing social
welfare.

The Conference is embedded in the Erasmus

School of Law’s research programme Behavioural

Approaches to Contract and Tort: Relevance for Policy
Making.

7

Rotterdam Institute
ROTTERDAM INSTITUTE OF LAW AND ECONOMICS of Private Law



Willem van Boom Andrea Renda

is Professor of Private Law at the Erasmus School of Law and Director of the Rotterdam Institute of
Private Law (RIPL). He is one of the directors of the research programme ‘Behavioural Approaches to
Contract and Tort: Relevance for Policymaking’. His research focuses on contracts, torts and insur-
ance, the efficacy of private law remedies, their relationship with other forms of private and public
law regulation, and alternative arrangements aiming at prevention and compensation.

is Senior Research Fellow at the Center for European Policy Studies (CEPS) in Brussels and Lecturer at
LUISS Guido Carli University in Rome, as well as a Senior Research Fellow at LUISS’ Law and Econom-
ics Lab. His areas of expertise are competition policy, intellectual property, regulatory impact assess-
ment; new media and telecommunications, consumer protection and industrial policy.

Michael Faure Neil Rickman

is Professor of Comparative Private Law and Economics at the Erasmus School of Law and Professor
of Comparative and International Environmental Law at the Maastricht University. He is the aca-
demic director of the Maastricht European Institute for Transnational Legal Research (METRO) and
the lus Commune Research School and one of the directors of the research programme ‘Behavioural
Approaches to Contract and Tort: Relevance for Policymaking’. His research focuses on environmen-
tal (criminal) law, tort and insurance and economic analysis of (accident) law.

is Professor of Economics at the Department of Economics of the University of Surrey. He is a Public
Policy Research Affiliate and since January 2007 he is Chair of the Royal Economic Society’s Confer-
ence of Heads of University Departments of Economics. His research interests are in bargaining
theory, principal-agent theory and the theory of regulation. He has worked on, among others, legal
aid reform, contingent fees for legal services, legal expenses insurance and litigation.

Tom Schepens

studied law and taxation at the Ghent University and subsequently obtained the degree of European
Master in Law and Economics (Hamburg and Rotterdam). In 2006 he started as a researcher at the
Center for Advanced Studies in Law and Economics at the Ghent University. In September 2007 he
joined the Tax Department at the same university. He is writing a PhD thesis on the interpretation of
tax law and its complexity and simplification.

‘ Mark Tuil

is Assistant Professor in Private Law at the Erasmus School of Law, from which he graduated in 2003.
In April 2009 he will defend his PhD thesis concerning the seizure of co-owned property with a view
to division. His research interests include civil procedural law and property and insolvency law.

Paul Fenn

is Norwich Union Professor of Insurance Studies at the Nottingham University Business School. His
research interests include Economics of health and liability insurance; Reserving, claims management
and underwriting behaviour by insurers; Medical negligence; Economics of personal injury litigation;
Economics of the legal services market; Modelling the cost-effectiveness of health care interventions;
Stochastic frontier, count data and duration models ; Economics of workplace health and safety.

Fokke Fernhout

is Associate Professor Metajuridica at Maastricht University. Previously he worked for more than ten
| years as a practicing lawyer and a District Court judge. His research interests include the economic
analysis of law, procedural law and access to justice, the law of alimony, the law of damages, court
fees, foundations and principles of civil procedure in Europe and remunerations of representatives in
cases of injuries.

Deborah Hensler Roger Van den Bergh

is Professor of Law and Economics at the Erasmus School of Law, Director of the Rotterdam Insti-
tute of Law and Economics (RILE) and the Erasmus Mundus Coordinator of the European Master
programme in Law and Economics (EMLE). His research interests include the economic analysis of
competition law, regulation, European law, harmonisation of law, tort law, consumer law, private
enforcement and collective actions.
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Louis Visscher

is Associate Professor of Law and Economics at the Erasmus School of Law. His research interests
include the economic analysis of tort law, the law of damages in general and punitive damages
and pain and suffering damages in particular, insurance law, contract law, consumer law and law
enforcement.

is Judge John W. Ford Professor of Dispute Resolution and Associate Dean for Graduate Studies at
Stanford Law School and she was the director of the RAND Corporation’s Institute for Civil Justice. Her
empirical research on dispute resolution, complex litigation, and mass tort liability has won national
recognition. She has used a variety of social science research methods to explore civil justice issues,
including survey research, case study analysis, and randomized experiments. She has published exten-
sively in books and in leading journals such as the Stanford Law Review and the Texas Law Review.

Niels Philipsen

is Associate Professor of Law and Economics at the Maastricht University. His research interests
include the regulation of professions, consumer policy, health law and competition law and policy.

Andrea Pinna

is attorney with the law firm Darrois Villey Maillot Brochier in Paris, as well as Research Director
" at Institut de Droit des Affaires Internationales (IDAI). Previously he was associate professor at the
EUR and Consultant at Castaldi Mourre & Partners Law Firm. His areas of expertise are contract law,
international commercial law, international litigation, international arbitration and international
sports law.

ERASMUS UNIVERSITEIT ROTTERDAM



